United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





TRANSCRIPT OF RECORD 


\ 

\ 


United States Court of Appeals for the 
District of Columbia 

JANUARY TERM, 1938. 


No. 







o o 


ROYAL INDEMNITY COM RAN V, APPELLANT. 


vs. 


WOODBURY GRANITE COMPANY, INC., INTER¬ 
VENER: AMERICAN BLOTTER CORPORATION, 
INTERVENER: AND CITIES SERVICE OIL COM¬ 
PANY, INTERVENER. ! 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 

THE DISTRICT OF COLUMBIA. 


FILED FEBRUARY 28, 1938 
PRINTED APRIL 19, 1938 











United States Court of Appeals for the 
District of Columbia 

JANUARY TERM, 1938. 

No. 7122 


ROYAL INDEMNITY COMPANY, APPELLANT, 

vs. 

WOODBURY GRANITE COMPANY, INC., INTER¬ 
VENER; AMERICAN BLOWER CORPORATION, 
INTERVENER; AND CITIES SERVICE OIL COM¬ 
PANY, INTERVENER, APPELLEES. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 

THE DISTRICT OF COLUMBIA. 


INDEX. 

Original Print 


Caption. A 1 

Memorandum: Declaration filed . 1 1 

Declaration (Equipment Corporation of America). 2 

Affidavit of Merit . 5 

Declaration and Claim (Woodbury Granite Company, Inc.) 10 9 

Particulars of Demand . 15 13 

Affidavit of Merit. 19 17 

Pleas to intervening petition of equipment corporation of 

America. 24 21 

Affidavit of Defense . 20 22 

Pleas to intervening petition of Woodbury Granite Company, 

Inc. 28 24 

Affidavit of Defense. 30 20 


Prxss or Btkon S. Adams, Washinoton. D. C. 


ci ic 














11 


INDEX CONTINUED. 


Original Print 


Motion of Equipment Corporation of America for judgment 31 27 

i Motion of Equipment Corporation of America for judgment 

denied. 32 27 

Motion of Woodbury Granite Company, Inc., for judgment 33 28 

Intervening petition of American Blower Corporation. 33 28 

Particulars of Demand . 30 32 

Affidavit of Merit . 45 39 

Pleas to intervening petition of American Blower Corporation 49 42 

Affidavit of Defense . 51 44 

Intervening petition of Cities Service Oil Company. 53 46 

Affidavit of Merit . 58 51 

Motion of American Blower Corporation for judgment.... 01 53 

Pleas to intervening petition of Cities Service Oil Company 02 54 

Affidavit of Defense . 04 55 

Motion of Cities Service Oil Company for judgment. GO 57 

Motion of Cities Service Oil Company to strike out part of 

second plea . 00 57 

Motion for leave to file substituted affidavit of defense to the 

intervening petition of Woodbury Granite Company. 07 58 

Motion for leave to file substituted affidavit of defense to 

intervening petition of American Blower Corporation.... 08 59 

Motion for judgment under rule 73 granted, motion for leave 
to file substituted affidavit of defense overruled, exception 
noted and allowed. 09 GO 


Judgment for Woodbury Granite Company, intervener, 
appeal noted by Royal Indemnity Company, under¬ 
taking «£c. fixed, motion of American Blower Corpora¬ 
tion, intervener, for judgment under 73rd law rule, 
granted. Motion for leave to file substituted affidavit 


of defense overruled . 70 61 

Judgment for intervener American Blower Corporation, 
appeal noted by Royal Indemnity Company, undertak¬ 
ing, &c. fixed . 71 G1 


Memoranda: Undertaking ($100) on appeal of Royal Indem¬ 
nity Co. approved and filed (Woodbury Granite Co., Inter¬ 
vener), Supersedeas ($15,000.00) on appeal of Royal In¬ 
demnity Co. approved and filed (American Blower, Corp., 


Intervener). 71 62 

Assignment of Errors . 71 62 

Stipulation as to claims. 73 63 

Memorandum in opposition to motion of Cities Service Oil 

Company for judgment under 73rd rule . 74 64 

Substituted affidavit of defense to intervening petition of 

Cities Service Oil Company . 74 64 

Memorandum in opposition to motion of Cities Service Oil 

Company to strike out part of second plea. 76 65 

Amended second plea to the declaration of Cities Service Oil 

Company. 76 66 

Affidavit of Kahl K. Spriggs in opposition to leave to file sub¬ 
stituted affidavit of defense . 77 67 
























INDEX CONTINUED. 


iii 


Original Print 

Motion of intervener Cities Service Oil Company for judg¬ 
ment under 73rd rule granted, oral motion for leave to 
file substituted affidavit of defense denied, exception noted 


and allowed, judgment, appeal noted and undertaking 

fixed. 80 69 

Memorandum: Undertaking ($100) on appeal of Koyal In¬ 
demnity Co. approved and filed (Cities Service Oil Co., 

Intervener). 81 69 

Further Assignment of Errors . 81 70 

Memorandum: Order of United States Court of Appeals ex¬ 
tending time to file transcript of record filed. 82 70 

Appellant’s Designation of Record. 82 70 

Counter-designation of Record by Appellee Woodbury Granite 

Company. 84 72 

Counter-designation of Record by Appellee American Blower 

Corporation. 85 73 

Appellant’s further Designation of Record . 86 74 

Counter Designation of Record of Intervener Cities Service 

Oil Company. 87 75 

Clerk’s Certificate . 89 75 


















United States Court of Appeals for the 
District of Columbia 


a In the District Court of the United States 

for the District of Columbia 


Xo. 8S601 At Law 

United States of America, to the use and benefit of Hudson 
Suppi. v & Equipment Company, a corporation, Plaintiff'. 


vs. 

Royal Indemnity Company, a corporation. Defendant. 

United States of America. 

District of Columbia, ss ; 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

I In the District Court of the United States 

for the District of Columbia 

Law Xo. 88601 

United States of America To the use and benefit of Hud¬ 
son Supply & Equipment Company, a corporation, 7th 
and T Streets, Northeast, Washington, D. C., Plaintiff, 

vs. 

Royal Indemnity Company, a corporation, 910-17th Street, 
N. W., Washington, D. C., Defendant. 


Memorandum 

March 6,1937 
Declaration filed. 


o 


- ROYAL INDEMNITY CO. VS. WOODBURY GRANITE CO. ET AL. 

Declaration 
Filed April 13, 11)37 

In the District Court of the United States 
for the District of Columbia 

Law No. 88601 

United States of America to the Use and Benefit of Hudson 
Supply and Equipment Company, a corporation, 7th 
and T Streets, X. E. Washington, D. C. Plaintiff 

vs. 

Royal Indemnity Company, a corporation, 910-171h Street, 
X. W. Washington, D. C. Defendant 

Equipment Corporation of America, a corporation 1150 
South Washtenaw Avenue Chicago, Illinois Intervener 

2 Xow conies the Equipment Corporation of Amer¬ 

ica, a corporation organized under the laws of the 
State of Delaware and doing business in the District of 
Columbia, intervener and sues the defendant Royal In¬ 
demnity Company, a corporation organized and existing 
under the laws of the State of Xew York and carrving on 
business in the District of Columbia for that on, to-wit: 
April 23, 1932, said defendant was and still is a corporation 
duly authorized to engage in a general bonding business in 
the District of Columbia and elsewhere in the United States. 
That on, to-wit: April 23, 1932 the B-W Construction Com¬ 
pany, a corporation organized under the laws of the State 
of Illinois and carrying on business in the District of Co¬ 
lumbia, entered into a formal contract in writing with the 
United States of America, sealed with the seals of the re¬ 
spective parties thereto, which contract is now herewith 
shown to the Court, wherein said B-W Construction Com¬ 
pany agreed to furnish all labor and materials and perform 
all work required for the extension to and remodelling and 
enlarging of the Post Office at Washington, D. C., in¬ 
cluding approaches for the consideration of $2,999,000 in 
accordance with the specifications, schedules and drawings 
made a part of said contract, said Post Office being a public 
building and the contract aforesaid being for public works 
within the meaning of the Act of Congress of August 13, 
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1894 as amended by Act of Congress of February 25, 1905. 
In accordance with said statute. BAY Construction Com¬ 
pany before commencing the work under the contract afore¬ 
said was required to and did give a bond to the United 
States of America in the penal sum of $1,500,000 lawful 
money of the United States which said bond was executed 
by said BAY Construction Company as principal and by 
defendant as surctv and was dulv signed and sealed 
3 by said principal and surety on, to-wit: April 27, 
1932, which said bond is hereby shown to the Court. 
In accordance with the terms and conditions of the afore¬ 
mentioned bond the obligors thereunder acknowledge them¬ 
selves indebted to the United States of America in the penal 
sum aforesaid and for the prompt payment thereof bound 
themselves, their heirs, executors, administrators, succes¬ 
sors, jointly and severally, subject to the condition in said 
bond as follows: 

“The condition of this obligation is such, that whereas 
the principal entered into a certain contract, hereto at¬ 
tached, with the Government, dated April 23, 1932, for ex¬ 
tension to and remodeling and enlarging of the Post Office 
at Washington, I). C., including approaches (using Bethel 
White Granite on the east and west elevations and any one 
of the following kinds of granite for the other elevations: 
Mountwaldo, Mohegan, Mountain’, North Jay White, 
Stonemountain, Concord White, Swenson Gray and Chelms¬ 
ford Gray, as agreed to in contractor’s telegram dated 
April 21, 1932) : 

“Now therefore, if the principal shall well and truly per¬ 
form and fulfill all the undertakings, covenants, terms, con¬ 
ditions, and agreements of said contract during the original 

term of said contract and anv extentions thereof that mav 

* •> 

be granted by the Government, with or without notice to 
the surety, and during the life of any guaranty required 
under the contract, and shall also well and truly perform 
and fulfill all the undertakings, covenants, terms, conditions 
and agreements of any and all duly authorized modifica¬ 
tions of said contract that may hereafter be made, notice of 
which modifications to the surety being hereby waived, and 
if said contract is for the construction or repair of a public 
building or a public work within the meaning of the act 
of August 13, 1894, as amended by act of February 25, 1905, 
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shall promptly make payment to all persons supplying the 
principal with labor and materials in the prosecution of the 
work provided for in said contract, and any such authorized 
extension or modification thereof, then this obligation to be 
void: otherwise to remain in full force and virtue.” 

Said B-W Construction Company engaged the New 
England Construction Corporation, a corporation, as sub¬ 
contractor to do certain necessary work in connection with 
the driving and installation of the steel sheet piling 

4 used in erecting the foundation of the building afore- 
said in accordance with the contract aforesaid. The 

said Equipment Corporation of America at the instance and 
request of the New England Construction Corporation on, 
to-wit: August 4, 1932 shipped a No. 7 McKiernan Terry 
Steam Pile Hammer to said New England Construction 
Corporation at the building site aforesaid. The New 
England Construction Corporation promised to pay the 
sum of $125.00 per month for the use of said Steam Pile 
Hammer. That the reasonable value of the services of the 
said Steam Pile Hammer from August 4, 1932 to Septem¬ 
ber 27,1932 was $225.04: that said Steam Pile Hammer was 
necessary for and was actually used in driving the steel 
sheet piling used in connection with the foundation of the 
building aforesaid; that no payments were made to the 
Equipment Corporation of America, intervener herein, for 
the use of said Steam Pile Hammer from to-wit: August 4, 
1932 to, to-wit: September 27, 1932; that on, to-wit: Sep¬ 
tember 28, 1932 the B-W Construction Company took over 
and assumed the rental of said hammer and paid to the in¬ 
tervener herein the rental for said hammer from that date 
until, to-wit: December 7, 1932 when the hammer was re¬ 
turned to the intervener herein by the said B-W Construc¬ 
tion Company; that the amount now due to the intervener 
herein is $225.04, no part of which has been paid by any one. 
i The said contract aforesaid was fully completed and per¬ 
formed and final settlement thereof made between the 
United States of America and the B-W Construction Com¬ 
pany on, to-wit: August 31, 1936, being more than six 
months before the filing of the above captioned suit and 
being within one year of the final settlement aforesaid. The 
said McKiernan Terry Steam Pile Hammer was the 

5 kind specified for the purpose for which it was to be 
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used and said steam pile hammer was used in the 
prosecution and completion of the contract aforesaid. That 
no suit has been brought by the United States of America 
upon the contract or upon the bond hereinbefore described 
within the period of six months from the completion and 
final settlement under said contract as hereinbefore set 
forth; that the above captioned suit was filed by the United 
States of America to the Use and Benefit of the Hudson 
Supply & Equipment Company, being Law Xo. 88601 more 
than six months after notice of final settlement under the 
aforesaid contract and within one year of the final settle¬ 
ment aforesaid; that the Equipment Corporation of Amer¬ 
ica intervenes herein in accordance with the terms of the 
Act of Congress of August 13, 1804, amended February *24, 
1905. 

WHEREFORE. TH E PREMISES CONSIDERED, 
your intervener claims to recover for and demands judg¬ 
ment against the defendant in the sum of $225.04 with in¬ 
terest thereon from September 27, 1932 besides costs of this 
suit. 

P C KING Jr 
PRESTON B. KAVANAGH 
Attorneys for Intervener 


Affidavit of Merit 


State of Pennsylvania 
County of ss: 

11. M. Capron. being duly sworn on oath deposes and says 
that he is the Treasurer of Equipment Corporation of 
America, a corporation organized under the laws of the 
State of Delaware and doing business in the District 
6 of Columbia; that he makes this affidavit as agent of 
the Intervener and as such has full knowledge of the 
facts herein set forth; that the Intervener has a true and 
just claim against the Royal Indemnity Company, defen¬ 
dant herein, a corporation doing business in the District 
of Columbia, for that on, to-wit: April 23, 1932 said defen¬ 
dant was and still is a corporation duly authorized to en¬ 
gage in a general bonding business in the District of Co¬ 
lumbia and elsewhere in the United States; that the B-W 
Construction Company, a corporation organized under the 
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laws of the State of Illinois ami carrying on business in the 
District of Columbia, on, to-wit: April 23, 1932, entered into 
a formal contract in writing with the United States of 
America, sealed with the seals of the respective parties 
thereto, which contract is now herewith shown to the Court, 
wherein said BAY (’oustruction Company agreed to furnish 
all labor and materials and perform all work required for 
the extension to and remodeling and enlarging of the Post 
Office at Washington. D. C., including approaches, for the 
consideration of Two Million Xine Hundred and Xinetv- 
Xine Thousand ($2,999,000.00) Dollars in accordance with 
the specifications, schedules and drawings made a part of 
said contract: that said Post Office was a public building 
and the contract aforesaid was for public work within the 
meaning of the Act of Congress of August 13, 1894, as 
amended by Act of Congress of February 23, 1905; that in 
accordance with the statute, said BAY Construction Com¬ 


pany, before commencing the work under said contract, was 
required to and did give a bond to the United States of 
America in the penal sum of One Million Five Hundred 
Thousand ($1,300,000.00) Dollars, lawful money of the 
United States; that said bond was executed bv the said 


B-W (’oustruction Company as principal and by the 
7 defendant as suretv and it was dulv signed and 
sealed by said principal and surety on, to-wit: April 
27, 1932. said bond being herewith shown to the Court; that 
the obligors in said bond acknowledged themselves indebted 
to the United States of America in the penal sum aforesaid 
and bound themselves, their heirs, executors, administrators, 
successors, jointly and severally, subject to the condition in 
said bond as follows: 


“The condition of this obligation is such, that whereas the 
principal entered into a certain contract, hereto attached, 
with the Government, dated April 23, 1932, for extension to 
and remodeling and enlarging of the Post Office at Washing¬ 
ton, D. C., including approaches (using Bethel White 
Granite on the east and west elevations and any one of the 
following kinds of granite for the other elevations: Mount- 
waldo, Mohegan, Mountain*. Xorth Jay White, Stonemoun- 
tain, Concord White, Swenson Gray and Chelmsford Gray, 
as agreed to in contractor’s telegram dated April 21,1932): 
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“Xow therefore, if the principal shall well and truly per¬ 
form and fulfill all the undertakings, covenants, terms, con¬ 
ditions, and agreements of said contract during the original 
term of said contract and any extensions thereof that may 
he granted by the Government, with or without notice to the 
surety, and during the life of any guaranty required under 
the contract, and shall also well and truly perform and ful¬ 
fill all the undertakings, covenants, terms, conditions and 
agreements of any and all duly authorized modifications of 
said contract that mav hereafter be made, notice of which 
modifications to the suretv being lierebv waived, and if said 
contract is for the construction or repair of a public build¬ 
ing or a public work within the meaning of the act of Aug¬ 
ust 111, 1894, as amended by act of February 25, 1905, shall 
promptly make payment to all persons supplying the prin¬ 
cipal with labor and materials in the prosecution of the 
work provided for in said contract, and any such author¬ 
ized extension or modification thereof, then this obligation 
to be void; otherwise to remain in full force and virtue." 

That said I>-\V Construction Company engaged the New 
Fngland Construction Corporation, a corporation, as sub¬ 
contractor to do certain necessary work in connection with 
the driving and installation of the steel sheet piling used 
in erecting the foundation of the building aforesaid, in ac¬ 
cordance with said contract; that said Xew Fngland Con¬ 
struction (’orj(oration began work in accordance with 
8 its contract and the Intervener herein, at the instance 
and request of said Xew Fngland Construction Cor¬ 
poration, on, to-wif: August 4, 1932, shipped a Xo. 7 Mc- 
Kiernan-Terry Steam Pile Hammer to said Xew England 
Construction Corporation at the building site aforesaid; 
that the Xew Fngland Construction Corporation, through 
its agents, promised to pay the sum of One Hundred 
Twenty-Five ($125.00) per month for the use of said steam 
pile hammer; that the reasonable value of the use of the 
said steam pile hammer from August 4, 1932 to September 
27, 1952 was Two Hundred Twenty-Five Dollars and Four 
Cents ($225.04); that said steam pile hammer was neces¬ 
sary for and was actually used in driving the steel sheet 
piling used in connection with the foundation of the building 
aforesaid; that no payments were made to the Intervener 
herein for the use of said steam pile hammer from, to-wit: 
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August 4, 1932, to, to-wit: September 27, 1932: that during 
said time said steam pile hammer was shipped to the said 
New England Construction Corporation and remained on 
said building site: that on, to-wit: September 28, 1932, the 
said B-\V Construction Company took over and assumed the 
rental of said hammer and paid to the Intervener herein 
the rental for said hammer from that date until, to-wit: De¬ 
cember 7, 1932 when the hammer was returned to the Inter¬ 
vener herein by the said BAY Construction Company; that 
said contract aforesaid between BAY Construction Com¬ 
pany and the United States of America was fully completed 
and performed and final settlement thereof made between 
said United States of America and the BAY Construction 
Company on, to-wit: August 31, 1936, being more than six 
months before the filing of the above-captioned suit and 
being within one year of the final settlement aforesaid; that 
the said McKiernan-Terry Steam Pile Hammer was 
9 the kind specified for the purpose for which it was to 
be used and said Steam Pile Hammer was actually 
used in the prosecution and completion of the contract 
aforesaid; that no suit has been brought by the United 
States of America upon the contract or upon the bond here¬ 
inbefore described within the period of six months from the 
completion and final settlement under said contract as here¬ 
inbefore set forth: that the above-captioned suit was filed 
by the United States of America to the use and benefit of 
the Hudson Supply and Equipment Company more than 
six months after notice of final settlement under the afore¬ 
said contract and within one vear of the final settlement 
aforesaid; that the Intervener herein, the Equipment Cor¬ 
poration of America, intervenes in this suit in accordance 
with the terms of the Act of Congress of August 13, 1894, 
amended February 24, 1905; that the sum of Two Hundred 
and Twenty-Five Dollars and Four Cents ($225.04) is due 
and owing from the defendant to the Intervener herein, to¬ 
gether with interest thereon from September 27, 1932, ex¬ 
clusive of all set-offs and just grounds of defense, besides 
cost of this suit. 

H. M. CAPBON 

Subscribed and sworn to before me this 8th day of April, 
1937. 

L. A. ADOLFSOX 

(Notarial Seal) Notary Public 
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10 Declaration and Claim 

(On behalf of Woodbury Granite Company, Inc., 

Intervener) 

Filed March 30, 1937 

In the District Court of the United States 
for the District of Columbia 

At Law No. 88,601 

United States of America, to the use and benefit of Hudson 
Supply and Equipment Company, a corporation, 
Seventh and Tenth Streets, Northeast, Washington, 
I). C., Plaintiff , 

Woodbury Granite Company. Inc., a corporation, 206 Bank 
Street, Burlington, Vermont, Interrencr. 

vs. 

Royal Indemnity Company, a corporation, 910 Tenth 
Street, Northwest, Washington, I). C., Defendant. 

The Woodbury Granite Company, Inc., which is a cor¬ 
poration organized under the laws of the State of Vermont 
and having its main office and principal place of business 
at No. 206 Bank Street, in the City of Burlington, State of 
Vermont, in conformity with the provisions of the Act of 
Congress of August 13, 1894, as amended by Act of Con¬ 
gress, February 24, 1903, and commonly referred to as 
“The Material Men's Act”, intervenes as a party plaintiff 
in the above-entitled cause wherein the United States of 
America, to the use and benefit of Hudson Supply and 
Equipment Company, a corporation, is named as plaintiff, 
and as such intervener, sues the defendant named therein, 
the Royal Indemnity Company, which is a corporation and 
which carries on business in the District of Columbia, for 
that heretofore, to wit, prior to and on the 23rd day of April, 
1932, said Royal Indemnity Company was and still is 

11 a corporation duly authorized to engage in a general 
bonding business in the District of Columbia, and 

elsewhere, and on and prior to the date last aforesaid, the 
B-W Construction Company, which is a corporation, organ¬ 
ized under the laws of the State of Illinois, and which 
carries on business in the District of Columbia, entered into 
a certain formal contract in writing with the United States 
of America, sealed with the seals of the respective parties 
thereto, for furnishing all labor and materials, and per¬ 
forming all work required for extension to and remodelling 
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and enlarging of the Post Office at Washington, District of 
Columbia, includingapproaches, (using Bethel White Gran¬ 
ite oil the east and west elevations and any of the following 
kinds of granite for the other elevations: Mount Waldo, 
Mohegan, Mountairy, North day White, Ktonemountain, 
Concord White, Swenson Gray and Chelmsford Gray, as 
agreed to in contractor's telegram dated April 21. 1923) for 
the consideration of $2,999,000, in strict accordance with 
the specifications, schedules and deliveries, made a part of 
said contract, said Post Ofiice being a public building, and 
the contract aforesaid being for a public work within the 
meaining of the Act of Congress of August 13, 1894, as 
amended bv the Act of Congress of Februarv 24, 190b, and 
in accordance with the provisions of the statutes in such 
case made and provided, said B-W Construction Company, 
before commencing the work under the contract aforesaid, 
was required to give, and did give a bond to the United 
States of America in the penal sum of $1,500,000, lawful 
money of the United States, which said bond was executed 
by said B-W Construction Company as principal, and by 
defendant Koval Indemnity Company as surety, and was 
duly signed and sealed by said principal and said 
12 surety, on, to wit, April 27, 1932, which said bond is 
now shown to the court, and thereunder and thereby 
said obligors acknowledged themselves indebted to the 
Cnited States of America in the penal sum aforesaid, and 
for the prompt payment thereof bound themselves, their 
heirs, executors, administrators, and successors, jointly and 
severally, subject, however to the condition in said bond set 
forth, which condition was and is as follows: 

‘‘The condition of this obligation is such, that whereas 
the principal entered into a certain contract, hereto 
attached, with the Government, dated April 23, 1932, for 
extension to and remodelling and enlarging of the Post 
Office at Washington, D. C., including approaches (using 
Bethel White Granite on the east and west elevations and 
anv one of the following kinds of granite for the other eleva- 
tions: Mount Waldo, Mohegan, Mountairy, North Jay 
White, Stonemountain, Concord White, Swenson Gray and 
Chelmsford Gray, as agreed to in contractor's telegram 
dated April 21, 1932): 

“Now therefore, if the Principal shall well and truly per¬ 
form and fulfill all the undertakings, covenants, terms, con- 
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ditions and agreements of said contract during the original 

term of said contract and anv extensions thereof that mav 

• * 

he granted hy the government, with or without notice to tile 
surety, and during the life of any guaranty required under 
the contract, and shall also well and truly perform and ful¬ 
fill all the undertakings, covenants, terms, conditions and 
agreements of any and all duly authorized modifications of 
said contract that may hereafter be made, notice of which 
modifications to the surctv being herein- waived, ami if said 
contract is for the construction or repair of a public build¬ 
ing or a public work within the meaning of the Act of Aug¬ 
ust 13, 1S94, as amended by Act of February 25, 1905, shall 
promptly make payment to all persons supplying the prin¬ 
cipal with labor and material in the prosecution of the work 
provided for in said contract, and any such authorized ex¬ 
tension or modification thereof, then this obligation to be 
void, otherwise to remain in full force and virtue.” 

And the intervener and party plaintiff on, to wit, the first 
day of May, 1932, entered into a formal subcontract in 
writing with the said BAY Construction Company, where¬ 
in and whereby the said intervener and party plaintiff 
agreed to furnish material and to do work as follows, that 
is to say, “All labor, material and equipment to fur- 
13 nisli f. o. b. cars at Bethel, Vermont, all Bethel White 
(Jranite in the rough, for the u>e of others to fabri¬ 
cate, for the First and Capitol Sts. elevations, in accordance 
with the general specifications and the “Granite Work” 
specifications, dated February l(j, 1932, and Addenda Xos. 
1 and 2 dated March 15, 1932, and Xo. 4 dated March 29, 
1932, and as further modified by Section 6 of this contract,” 
at the rate of Two dollars and fifty cents per cubic foot of 
granite furnished; the intervener and party plaintiff under 
the terms of the subcontract aforesaid and in accordance 
with its provisions, did furnish and deliver to the said B-W 
Construction Company between, to wit, the 15th day of Aug¬ 
ust, 1932, and the 15th day of March, 1933, both dates in¬ 
clusive, certain shipments of granite, as will more fully ap¬ 
pear from the particulars of demand hereto annexed and 
made part hereof; that under and in accordance with the 
terms of the said subcontract aforesaid, there was due to 
this intervener and party plaintiff from said B-W Con¬ 
struction Company the total sum of Eighty-seven thousand 
three hundred sixty-eight dollars and forty-three cents 


12 
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($87,.*568.43): that on account of the said sum of $87,368.43, 
the said B-\Y (’oustruction Company has paid, and the in¬ 
tervener and party plaint iff has received, the sum of Sev¬ 
enty-eight thousand five hundred dollars ($78,500.00), 
leaving a balance still due to this intervener and party plain¬ 
tiff from said B-\Y Construction Company, under the terms 
of the said subcontract, of the sum of Eight thousand eight 
hundred sixtv-eight dollars and fortv-three cents; that all 
of the said materials furnished, in accordance with and 
under the terms of the said subcontract of May 1,1932, were 
necessary for and were actually used in the performance of 
the work required to be done under the contract liere- 
14 inbefore described between the United States of 
America and the B-\Y Construction Company; that 
the amount now due and owing to this intervener and party 
plaintiff, for the aforesaid materials, is the sum of Eight 
thousand eight hundred sixtv-eight dollars and fortv-three 
cents ($8,868.43), no part of which has been paid to this in¬ 
tervener and party plaintiff. 

The aforesaid contract between the United States of 
America and the BAY Construction Company was fully 
completed and performed, and final settlement thereof made 
between the United States of America and the said BAY 
Construction Company on, to wit, August 31, 1936, that is 
to say, more than six months before the filing of this suit, 
and within one year of the final settlement aforesaid. 

Xo suit has been brought bv the United States of Amor- 
ica upon the contract or upon the bond hereinbefore de¬ 
scribed within the period of six months from the completion 
and final settlement under said contract, as hereinbefore 
set forth. 

WHEREFORE, THE PREMISES CONSIDERED, this 
intervener and party plaintiff brings this action and claims 
to recover from the defendant for this intervener and party 
plaintiff the sum of Eight thousand eight hundred sixty- 
eight dollars and forty-three cents ($8,848.43), with interest 
thereon from the 15th day of March, 1933, and costs of suit, 
according to the particulars of demand hereto annexed and 
made part hereof. 

JOSEPH FAIRBANKS 
EDWARD STAFFORD 
Attorneys for Woodbury Granite 
Company, Intervener and Party 
Plaintiff 



PACTIOTULRS .07 PSHANP 

• « 

B-W Constraotioa Oaapany, 

Waahington, D. 0* 


TO VOOJKBT ORiHIBt CO VP ANY» SVC. 


Bate 

XBTOlM VO. 

car Vo. 

mount 

M 

me* 15 

B 550 

or* 

616346 

$ 698.54 

* 16 

B 581 

CT 

7564 

515.00 

• 16 

B 588 

CY 

7612 

530.63 

• IT 

B 555 

VH 

60017 

536.86 

• IT 

B 504 

BLfcV 

61638 

528.33 

• IT 

B 555 

Pana 857666 

504.58 

• 18 

B 556 

CT 

7599 

757.92 

• 19 

B 55T 

maxr 90084 

606.04 

■ 19 

B 558 

PRR 

889199 

637.50 

* 19 

B 559 

CT 

7664 

520.42 

• 19 

B 560 

FRH 

551255 

680.21 

• 19 

B 561 

FRR 

886052 

646.04 

• 19 

B 86E 

CT 

7575 

701.04 

• 80 

B 565 

CT 

7552 

670.83 

• 88 

B 564 

BftV 

00403 

527.50 

88 

B 565 

DLW 

66334 

602.50 

« 88 

V 566 

CT 

7528 

693.33 

• 88 

B SOT 

CT 

7519 

513.54 

• 88 

B 568 

CT 

7657 

527.50 




D»t« X&volaa Ho. Car Ho, Aaount 

199S 

Coot. 


mg. 

S4 

B S69 

PTJWf 

61660 

* 581.88 

>4 

B S70 

MB 

45310 

701.46 

« 

84 

B 371 

BftM 

00825 

480.00 

• 

at 

B 578 

BftM 

00334 

652.06 

• 

u 

B STS 

BftM 

01497 

558.54 

• 

86 

B S74 

DfltH 

13000 

460.83 

• 

86 

B 875 

b as 

01036 

582.71 

» 

80 

B 376 

BftM 

01206 

480.00 

« 

80 

B 377 

FRR 

351295 

480.00 

• 

80 

B 378 

mu 

00604 

512.50 


SI 

B 370 

FUoKY 00024 -S 

417.50 

• 

81 

B S80 

BH 

60017 

554.17 

• 

SI 

B 391 

FRR 

357666 

405.83 


2 

B 382 

BftM 

80106 

511.88 

8 

B S8S 

BftM 

00825 

626.67 

• 

8 

B 384 

DLftM 

61660 

310.00 


7 

B 385 

BUM 

66334 

523.06 

«v 

7 

B 386 

MX 

45310 

539.53 

19 

0 

B 367 

FRR 

351255 

510.00 

ft 

0 

B 388 

FRR 

281152 

523.96 


0 

B 389 

BftH 

13000 

516.25 

f» 

12 

B 300 

RDO 

20264 

516.25 

ft 

12 

3 391 

FMcKY 3-00023 

516.25 

91 

16 

B 392 

CV 

7321 

492.06 

99 

16 

B 303 

BftM 

90625 

344.17 

ft 

10 

B 394 

CV 

7599 

673.33 

ft 

10 

B 395 

CV 

7663 

386.67 

ft 

21 

B 396 

RDO 

£0264 

741.88 

ft 

85 

B 397 

BUM 

60035 

344.17 

ft 

£3 

B 308 

FRR 

351239 

717.30 

ft 

26 

B 390 

BTC 

363622 

820.00 

ft 

86 

B 400 

CV 

7642 

542.71 

ft 

28 

B 401 

CV 

7652 

660.65 

It 

% 

28 

B 402 

CV 

7575 

422.92 

so 

B 403 

SR XX 

4807 

616.88 

ft 

SO 

B 404 

300. 

119086 

586.67 

ft 

SO 

B 408 

BUM 

668S7 

412.50 

ft 

SO 

B 406 

BftM 

00022 

013.75 

ft 

SO 

B 407 

BftM 

91004 

961.25 

Oft. 

5 

B 408 

BftM 

01016 

586.25 

8 

B 409 

B&M 

90443 

614.17 

ft 

5 

B 410 

BftM 

91207 

654.38 

ft 

5 

B 411 

BftM 

91155 

758.54 

ft 

7 

B 412 

CT 

7663 

561.67 

ft 

7 

B 413 

CV 

7650 

612.29 

ft 

10 

B 414 

BftM 

00041 

506.54 

It 

10 

B 415 

B&M 

01277 

545.63 

ft 

IS 

B 416 

CV 

7533 

606.88 

ft 

is 

B 417 

CV 

7501 

600.00 

ft 

14 

B 418 

CV 

7500 

700.38 

ft 

17 

B 419 

CV 

7364 

544.17 

ft 

81 

B 420 

BftM 

90046 

506.46 

ft 

81 

B 421 

B&M 

90667 

628.33 

ft 

25 

B 423 

CV 

7637 

654.58 

ft 

28 

B 424 

CP 

7513 

475.42 

ft 

28 

B 425 

CV 

7560 

568.13 

ft 

25 

B 426 

CV 

7545 

552.02 

ff 

* 

8 

nu 

SF 

Wit 

188:1 



Data 

XBIOlOf VP* 


Car Ho* 

jumamat 

1932 






Cort. 






Oot« 

29 ‘ 

B 429 


07 

7522 

908*93 

# 

29 

B 430 


C7 

7312 

457*92 

it 

29 

B 431 


BUI 

90405 

763*78 

it 

29 

B 432 


B&H 

90042 

831*43 

* 

31 

B 433 


CT 

7339 

471*25 

HOT* 

2 

B 434 


07 

7398 

814.79 

ft 

s 

B 433 


07 

7590 

500*00 

it 

4 

B 433 


07 

7356 

302.50 

tt 

9 

B 437 


07 

7688 

522.50 

tt 

9 

B 436 


07 

7857 

371.04 

it 

11 

B 439 


07 

7357 

508.13 

ft 

11 

B 440 


07 

7873 

424.38 

ft 

12 

B 441 


07 

7314 

847.92 

tt 

12 

B 442 


07 

7899 

485.42 

* 

17 

B 443 


07 

7948 

497.08 

it 

17 

B 444 


07 

7327 

813.04 

it 

18 

B 448 


07 

7830 

457*80 

tt 

21 

B 443 


07 

7589 

601*43 

it 

21 

B 447 


07 

7884 

986*43 

it 

23 

B 448 


07 

7388 

418.15 

it 

26 

B 449 


07 

7890 

432*92 

tt 

30 

B 430 


BUI 

90782 

308*88 

f» 

30 

B 481 


BUI 

90390 

910*88 

DtO* 

3 

B 432 


07 

7838 

807.71 

ft 

3 

B 433 


urn 

862643 

794.17 

if 

8 

B 434 


BUI 

91232 

710.00 

tt 

8 

B 433 


B&M 

90432 

716.87 

«t 

14 

B 483 


C7 

7327 

725.21 

tt 

15 

B 437 


BUI 

91127 

363.93 

n 

21 

B 488 


07 

7577 

531*88 

ft 

21 

B 430 


07 

7345 

889.79 

it 

21 

B 431 


07 

7554 

831*43 

ft 

21 

B 432 


07 

7342 

888*12 

ft 

21 

B 433 


07 

7387 

578*84 

ft 

31 

B 434 


07 

7692 

834* 79 

tt 

31 

B 438 


BUI 

91323 

629*83 

1933 


% 




inn. 

9 

B 438 


BUI 

90640 

984*88 

ft 

9 

B 439 


BUI 

91138 

964*38 

ft 

9 

3 470 


07 

7998 

388*79 

ft 

9 

B 471 


BAM 

•0738 

839*33 

ft 

10 

B 472 


07 

7909 

838*93 

ft 

12 

B 473 


BUI 

90789 

818*18 

ft 

12 

B 474 


BUI 

•0437 

892.92 

ft 

■* 

14 

B 478 


BUI 

90919 

933.29 

ft 

18 

B 478 


BUI 

91129 

777.50 

ft 

18 

B 477 


BUI 

90477 

383.39 

ft 

18 

B 478 


BUI 


741.43 

ft 

20 

B 479 


BUI 

70178 

823.15 

ft 

23 

B 480 


BUI 

90237 

782.92 

tt 

23 

B 481 


B&M 

90970 

397.08 

f*b. 

3 

B 488 


MTC 

90341 

815.33 


1 

B 484 


BUI 

90280 

789.63 


1 

B 485 


BUI 

90913 

729.88 


13 

B 483 


07 

7812 

93.88 


13 

B 487 


B&M 

91349 

798.75 


13 

B 488 


B&M 

90068 

768.33 


16 

B 489 


B&M 

91439 

738*33 





I 


Sat* 

Z&Toloa Vo. 

Oar 

VO. 

AMnt 

1883 

C’opt. 





m. at 

B 490 

Ban 

90631 

000.83 

• 84 

B 491 

B&N 

91477 

783.33 

• 84 

B 492 

BAN 

90174 

793.96 

Mr. 3 

B 493 

BAN 

90284 

1108.80 

• 10 

B 494 

BAM 

90232 

1048.33 

• 10 

B 495 

B&N 

90633 

90379 

705.81 

- 15 

B 496 

BAN 

_2§2lO° 


$ 87,368.43 


1938 

VotTTS 

By Cart* 

Cradlta 

80000.00 

Baa. 19 

w * 


10000.00 

1933 

jaSrto 

• «a 


14500.00 

fab. 13 

* v 


13000.00 

Var. 18 

8 a 


7300.00 

Air* 17 

• «a 


7500.00 

■ay 80 

• 77 


3000.00 

A*8« 88 

* 9 


8000.00 


78.800.00 
# 8,868.43 


With Interval Trom Naroh 13, 1633, baaidaa aosta of thla salt. 


JOSEPH FAIRBANKS 

ibbdi irri— iinrrmnrrifr 
wnmq n ufyx BDocx 



niT> 11 r—■mciMntmnwx 


j o uummnxmcc 

Attornaya for voodbnry 
Oranlta Ooapa ny , Xna., 
Intartnnor and Party 
Plaintiff 











ROYAL INDEMNITY CO. VS. WOODBURY GRANITE CO. ET AL. 17 

19 Affidavit of Merit 

# * 

State of Vermont 

County of Chittenden ss: 

Joseph T. Smith, being; first duly sworn, on oath deposes 
and says that he is the President and agent of the Wood¬ 
bury Granite Company, Inc., which is a corporation organ¬ 
ized under the laws of the State of Vermont, and which has 
its main office and principal place of business at No. 206 
Bank Street, in the City of Burlington, State of Vermont, 
and which corporation is named as an intervener and party 
plaintiff in the above-entitled cause, and wherein Hudson 
Supply and Equipment Company, a corporation, is the use 
plaintiff, and the Royal Indemnity Company, which is a 
corporation, and carries on business in the District of Co¬ 
lumbia, is named as defendant; that as such officer lie is 
authorized to make this affidavit for and on behalf of said 
Woodbury Granite Company, Tnc.; that lie has personal 
knowledge of the matters and facts hereinafter set forth, 
or knowledge thereof based on information and belief which 

he verilv believes and that the said Woodburv Granite Com- 
* + 

pany, Inc., has a good cause of action against the defendant 
as follows: 

Heretofore, to wit, prior to and on the 23rd day of April, 
1932, said Royal Indemnity Company was and still is a cor¬ 
poration duly authorized to engage in the general bonding 
business in the District of Columbia, and elsewhere, and on 
and prior to the date last aforesaid, the B-W Construction 
Company, which is a corporation, organized under the laws 
of the State of Illinois, and which carries on business in the 
District of Columbia, entered into a certain formal contract 
in writing with the United States of America, sealed 

20 with the seals of the respective parties thereto, for 
furnishing all labor and materials, and performing 

all work required for extension to and remodelling and en¬ 
larging of the Post Office at Washington, District of Colum¬ 
bia, including approaches (using Bethel White Granite on 
the east and west elevations and any of the following kinds 
of granite for the other elevations: Mount Waldo, Mohegan, 
Mountairy, North Jay White, Stonemountain, Concord 
White, Swenson Gray and Chelmsford Gray, as agreed to 
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in contractors telegram dated April 21, 1932) for the con¬ 
sideration of $2,999,000, in strict accordance with the speci¬ 
fications, schedules and deliveries, made a part of said con¬ 
tract, said Post Office being: a public building*, and the con¬ 
tract aforesaid being* for a public work within the meaning* 
of the Act of Congress of August 13, 1894, as amended by 
the Act of Congress of February 24,1905, and in accordance 
with the provisions of the statutes in such case made and 
provided, said B-W Construction Company, before com¬ 
mencing the work under the contract aforesaid, was re¬ 
quired to give, and did give a bond to the United States of 
America in the penal sum of $1,500,000, lawful money of the 
United States, which said bond was executed by said BAY 
Construction Company as principal, and by defendant 
Royal Indemnity Company as surety, and was duly signed 
and sealed by said principal and said surety, on, to wit, 
April 27, 1952, which said bond is now shown to the court, 
and thereunder and thereby said obligors acknowledged 
themselves indebted to the United States of America in the 
penal sum aforesaid, and for the prompt payment thereof 
bound themselves, their heirs, executors, administrators, 
and successors, jointly and severally, subject, however to 
the condition in said bond set forth, which condition was 
and is as follows: 

21 “The condition of this obligation is such, that 

whereas the principal entered into a certain contract, 
hereto attached, with the Government, dated April 23, 1932, 
for extension to and remodelling and enlarging of the Post 
Office at Washington, 1). ('., including approaches (using 
Bethel White Granite on the east and west elevations and 
any one of the following kinds of granite for the other eleva¬ 
tions: Mount Waldo, Mohegan, Mountairv, North Jay 
White, Stonemountain, Concord White, Swenson Gray and 
Chelmsford Gray, as agreed to in contractors Telegram 
dated April 21, i932): 

“Now therefore, if the Principal shall well and truly per¬ 
form and fulfill all the undertakings, covenants, terms, con¬ 
ditions and agreements of said contract during the original 
term of said contract and any extensions thereof that may 
be granted by the government, with or without notice to the 
surety, and during the life of any guaranty required under 
the contract, and shall also well and truly perform and ful- 
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fill all the undertakings, covenants, terms, conditions and 
agreements of any and all duly authorized modifications of 
said contract that may hereafter he made, notice of which 
modifications to the surety being hereby waived, and if 
said contract is for the construction or repair of a public 
building or a public work within the meaning of the Act of 
August 13, 1894, as amended by Act of February 25, 1905, 
shall promptly make payment to all persons supplying the 
principal with labor and material in the prosecution of the 
work provided for in said contract, and any such authorized 
extension or modification thereof, then this obligation to be 
void, otherwise to remain in full force and virtue." 

And the Woodbury Granite Company on, to wit, the first 
day of May, 1932, entered into a formal subcontract in 
writing with the said B-W Construction Company, wherein 
and whereby the said Woodbury Granite Company, Inc., 
agreed to furnish material and to do work as follows, that 
is to say, “All labor, material and equipment to furnish f. 
o. b. cars at Bethel, Vermont, all Bethel White Granite in 
the rough, for the use of others to fabricate, for the First 
and Capitol Sts. elevations, in accordance with the general 
specifications and the “Granite Work’’ specifications, dated 
February 16, 1932, and Addenda Xos. 1 and 2 dated March 
15, 1932, and Xo. 4 dated March 29, 1932, and as further 
modified by Section 6 of this contract,’’ at the rate of 
22 Two dollars and fifty cents per cubic foot of granite 
furnished; the Woodbury Granite Company, Inc., 
under the terms of the subcontract aforesaid and in accor¬ 
dance with its provisions, did furnish and deliver to the 
said B-W Construction Company between, to wit, the 15th 
day of August. 1932, and the 15th day of March, 1933, both 
dates inclusive, certain shipments of granite, as will more 
fully appear from the particulars of demand hereto an¬ 
nexed and made part hereof; that under and in accordance 
with the terms of the said subcontract aforesaid, there was 
due to the Woodbury Granite Company, Inc., from said B- 
W Construction Company the total sum of Eighty-seven 
thousand three hundred sixtv-eight dollars and fortv-three 
cents ($87,368.43); that on account of the said sum of 
$87,368.43, the said B-W Construction Company has paid, 
and the Woodbury Granite Company, Inc., has received, the 
sum of Seventy-eight thousand live hundred dollars ($78,- 
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300.00), leaving a balance still due to the Woodbury Granite 
Company, Inc., from said B-W Construction Company, 
under the terms of the said subcontract, of the sum of Eight 
thousand eight hundred sixty-eight dollars and forty-three 


cents ($8,868.43); that all of the said materials furnished, 


in accordance with and under the terms of the said sub¬ 


contract of May 1, 1032, were necessary for and were ac¬ 
tually used in the performance of the work required to be 
done under the contract hereinbefore described between the 


United States 


of America and the B-W Construction Com¬ 


pany that the amount now due and owing to the Woodburv 
Granite Company, inc., for the aforesaid materials, is the 
sum of Eight thousand eight hundred sixty-eight dollars and 
forty-three cents ($8,868.43), no part of which has been paid 
to the Woodbury Granite Company, Inc. 


The aforesaid contract 


between the United States 


of America and the B-W Construction Company was 
fully completed and performed, and final settlement 


thereof made between the United States of America and the 


said B-W Construction Company on, to wit, August 31,1936, 
that is to say, more than six months before the filing of this 
suit, and within one year of the final settlement aforesaid. 

Xo suit has been brought bv the United States of America 
upon the contract or upon the bond hereinbefore described 
within the period of six months from the completion and 
final settlement under said contract, as hereinbefore set 
forth. 

WHEREFORE affiant says there is now justly due and 
owing from the defendant to the said Woodburv Granite 
Company, Inc*., the full sum of Eight thousand eight 
hundred sixty-eight dollars and forty-three cents ($8,- 
868.43), with interest from the 15th day of March, 1933, 
according to the particulars of demand hereto annexed, and 
made part hereof, exclusive of all set-offs and just grounds 
of defense, and costs of this suit. 


JOSEPH T SMITH Pres. 


Subscribed and sworn to before me this 27th day of 
March, 1937. 

WARREN R. AUSTIN, JR. 
(Notarial Seal) Notary Public 
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24 Picas to Intervening: Petition of Equipment 

Corporation of America 

Filed Mav 11, 1937 

V 7 

* * * 


Comes now the defendant Royal Indemnity Company, a 
corporation, by its attorneys, and for pleas to the interven¬ 
ing; petition of Equipment Corporation of America filed 
herein says: 

First Plea 


For first plea to said intervening- petition this defendant 
admits that it is a corporation duly authorized to engage in 
a general bonding business in the District of Columbia, and 
that on, to-wit, the 23rd day of April, 1932, the BAY Con¬ 
struction Company entered into a contract with the United 
States of America wherein it agreed to furnish all labor and 
material and perform all work required for the extension 
to and remodeling and enlarging of the Post Office at Wash¬ 
ington, D. C., including approaches, in accordance with the 
terms and conditions of said contract, and that the work to 
be performed under said contract was a public work, and 
that this defendant did on, to-wit, April 27, 1932, execute 
as surety a surety bond to guarantee the performance of 
said contract in accordance with the terms and conditions 
contained therein, and that no suit has been brought bv the 
United States of America upon said surety bond. This de¬ 
fendant denies each and everv other allegation in said in- 
torvening petition set forth. 


Second Plea 

And for further plea to said intervening petition this de¬ 
fendant admits that it is a corporation duly authorized to 
engage in a general bonding business in the District of Co¬ 
lumbia, and that on, to-wit, the 23rd day of April, 1932, the 
B-W Construction Company entered into a contract 
25 with the United States of America wherein it agreed 
to furnish all labor and material and perform all 
work required for the extension to and remodeling and en¬ 
larging of the Post Office at Washington, D. 0., including 
approaches, in accordance with the terms and conditions of 
said contract, and that the work to be performed under said 
contract was a public work, and that this defendant did on, 
to-wit, April 27, 1932, execute as surety a surety bond to 
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guarantee the performance of said contract in accordance 
with the terms and conditions contained therein, and tliai 
no suit lias been brought bv the United States of America 
upon said surety bond. This defendant further states that 
it is informed and believes and therefore avers that the 
BAY Construction Company has paid the New England 
Construction Company in full for all labor and materials 
supplied it by the said New England Construction Com¬ 
pany, and this defendant has no knowledge or information 
sufficient to form a belief as to whether or not the inter¬ 
vener furnished the New England Construction Company 
any labor or material which was used in the prosecution of 
the work covered by the contract between the United States 
and the BAY Construction Company for which the said New 
England Construction Company has not paid the plaintiff, 
and has been unable to obtain any knowledge or informa¬ 
tion sufficient to form a belief of anv sum which the said 
New England Construction Company agreed to pay said 
intervener and which it has not paid, and it has no informa¬ 
tion or knowledge sufficient to form a belief as to whether 
or not the amounts charged in the bill of particulars are 
fair and reasonable or whether the contract between the 
United States of America and the BAY Construction Com¬ 
pany was finally settled on, to-wit, August 31, 1936, or 
whether this suit and/or intervening petition was filed 
more than six months and within one year from the 
26 date of final settlement of said contract and, if ma¬ 
terial, calls for strict proof of said allegations, and 
denies that it is indebted to the intervener in the sum of 
$225.04 or any other sum as in said intervening petition 
alleged. 

WILLIAM F. KELLY 
P. J. J. NICOLAIDES 

i Attorneys for Defendant 


Affidavit of Defense 

# # * 

State of New York 

County of New York ss 

l, C. E. Trinder, being first duly sworn, on oath depose 
and say that I am Vice President of the Koval Indemnity 
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Company, a corporation, flic defendant herein, and as such 
am authorized to make this affidavit of defense and have 
personal knowledge of the matters and things set forth 
herein. That this defendant is informed and believes and 
therefore avers that the BAY Construction Company, which 
was this defendant’s principal upon the bond sued on, has 
paid the New England Construction Company in full for 
all labor and materials supplied the BAY Construction Com¬ 
pany by the said New England Construction Company, and 
further, that this defendant has attempted to make an in¬ 
vestigation as to whether or not the Equipment Corpora¬ 
tion of America furnished the said New England Construc¬ 
tion Company any labor or material which was used in the 
prosecution of the work covered by the contract between 
the BAY Construction Company and the United States of 
America, dated on, to-wit, April 23, 1932, for which the 
said Xew England Construction Company has not 
27 paid the Equipment Corporation of America, but 
that this defendant has been unable to obtain any 
knowledge or information sufficient to form a belief as to 
whether the Equipment Corporation of America fur¬ 
nished the said Xew England Construction Company any 
labor or material which was used in the prosecution of the 
work covered by said contract between the BAY Construc¬ 
tion Company and the United States of America, for which 
the said Xew England Construction Company has not paid 
the Equipment Corporation of America, and has been un¬ 
able to obtain anv knowledge or information sufficient to 
form a belief of anv sum which the said Xew England Con- 
struct ion Company agreed to pay to the Equipment Cor¬ 
poration of America which it has not paid, and it has been 
unable to obtain anv knowledge or information sufficient to 
form a belief of any balance due the Equipment Corpora¬ 
tion of America for any such labor or material, or whether 
there is any such balance, and it has no information or 
knowledge sufficient to form a belief as to whether or not 
the amounts charged in the bill of particulars are fair and 
reasonable, or whether the contract between the United 
States of America and the BAY Construction Company 
was finally settled on, to-wit, August 31, 1936, or whether 
this suit and/or intervening petition was filed more than 
six months and less than one vear from the date of final 
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settlement of the contract between the B-W Construction 
Company and the United States of America dated on, to- 
wit, April 23, 1932, and denies that the defendant is in¬ 
debted to the intervener in the sum of $225.04 or any other 
sum. 

C. E. TRTXDER 

''Seal) V. Pres 

Subscribed and sworn to before me this 5 day of 
28 Mav, 1937. 

AUGUST YERKES, 

(Notarial Seal) Notary Public in ami for the 

State of New York 
Notari) Public. Bronx Count if % 
No. 10, Reg*. No. 9-Y-3S 
Cert, filed in New York Co. No. 44, Reg. 
No. 8-Y-28 

” in Queens Co. No. 777, Reg. 
No. 3197 

” in Kings Co. No. 8, Reg. No. 
8016 

Also in Westchester and Richmond Coun¬ 
ties 

Commission Expires March 30, 1938 

WILLIAM F. KELLY 
P. J. J. XICOLAIDES 

Attorneys for Defendant 

Pleas to Intervening Petition of Woodbury Granite 

Company. Inc. 

Filed May 11, 1937 

* • • 

Comes now the defendant Royal Indemnity Company, a 
corporation, by its attorneys, and for pleas to the interven¬ 
ing petition of Woodbury Granite Company, Inc. filed 
herein says: 

First Plea 

For first plea to said intervening petition this defendant 
admits that it is a corporation duly authorized to engage in 
a general bonding business in the District of Columbia, and 
that on, to-wit, the 23rd day of April, 1932, the B-W Con- 
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struction Company entered into a contract with the United 
States of America wherein it agreed to furnish all labor 
and material and perform all work required for the exten¬ 
sion to and remodeling and enlarging of the Post Office at 
Washington, D. 0., including approaches, in accordance 
with the terms and conditions of said contract, and that 
the work to be performed under said contract was a 
2b public work, and that this defendant did on, to-wit, 
April 27, 1932, execute as surety a surety bond to 
guarantee the performance of said contract in accordance 
with the terms and conditions contained therein, and that 
no suit has been brought by the United States of America 
upon said surety bond. This defendant denies each and 
every other allegation in said intervening petition set 
forth. 

Second Plea 

And for further plea to said intervening petition this de¬ 
fendant admits that it is a corporation duly authorized to 
engage in the general bonding business in the District of 
Columbia and that on, to-wit, the 23rd day of April, 1932, 
the BAY Construction Company entered into a contract 
with the United States of America wherein it agreed to 
furnish all labor and material and perform all work re¬ 
quired for the extension to and remodeling and enlarging 
of the Post Office at Washington, D. 0., including ap¬ 
proaches, in accordance with the terms and conditions of 
said contract, and that the work to be performed under said 
contract was a public work, and that this defendant did on, 
to-wit, April 27, 1932, execute as surety a surety bond to 
guarantee the performance of said contract in accordance 
with the terms and conditions contained therein, and that 
no suit has been brought bv the United States of America 
upon said bond. This defendant is informed and believes 
and therefore avers that the amounts charged for the ma¬ 
terials set forth in the “Particulars of Demand” are not the 
fair and reasonable value of said materials, and further 
states that it has no information or knowledge sufficient to 
form a belief as to whether the contract between the United 
States of America and the B-W Construction Company was 
finally settled on, to-wit, August 31, 1936, or whether 
30 this suit was filed more than six (6) months and 
within one (1) year from the date of final settlement 
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of said contract and, if material, calls for strict proof 
thereof, and denies that it is indebted to the intervener in 
the sum of $8,848.4:1 or any other sum as in said interven¬ 
ing petition alleged. 

WILLIAM F. KELLY 
P. J. J. XICOL AIDES 
Attorneys for Defendant 


Affidavit of Defense 
* * # 


State of Xew York. 

County of Xew York, ss. 


I, 0. E. Trinder, being lirst duly sworn, on oath depose 
and say that I am Vice President of the Royal Indemnity 
Company, a corporation, the defendant herein, and as such 
am authorized to make this affidavit of defense and have 
personal knowledge of the matters and things set forth 
herein. That this defendant is informed and believes and 
therefore avers that the amounts charged for the materials 
set forth in the “Particulars of Demand’’are not the fair 
and reasonable value of said materials, but that on the con¬ 
trary the fair and reasonable value of the material claimed 
to have been furnished is the sum of, to-wit, approximately 
$50,000.00, and further, that tins defendant lias no informa¬ 
tion or knowfr'dgO' sufficient to form a belief as to whether 
the contract between the United States of America and the 
BAY Construction Company was finally settled on, to-wit, 
August 31, 1936, or whether this suit was tiled more 
31 than six months and less than one year from the date 
of final settlement of the contract between the BAY 


Construction Company and the United States of America, 
dated on, to-wit, April 23, 1932, and denies that the defen¬ 
dant is indebted to the intervener in the sum of $8,848.43 



or anv other sum 


C. E. TRIXDER 
✓ V Pres 


(Seal) 
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Subscribed and sworn to before me this 5 dav of Mav, 
1937. 


AUGUST YERKES 


(Notarial Seal) 

Notary Public in and for the 
State of Neiv York. 

Notary Public , Bronx County , 
No. 10, Reg. No. 9-Y-3S 

Cert, filed 

in New York Co. No. 44, Reg. 
No. 8-Y-28 

v y * j 

in Queens Co. No. 777, Reg. 
No. 3197 

i j 

in Kings Co. No. 8, Reg. No. 
8016 


Also in Westchester and Richmond Coun¬ 
ties 

Commission Expires March 30, 1938 


WILLIAM F. KELLY 
P. J. J. NICOLAIDES 

Attorneys for Defendant 


Motion of Iwftti/uncut Corporation of America for 

Judgment 

Filed May 14, 1937 
# # # 

Now comes the Intervener, Equipment Corporation of 
America, by its attorneys, and moves the Court for a judg¬ 
ment on Intervener’s affidavit of merit filed herein because 
the defendant's affidavit of defense does not set forth facts 
constituting a defense to this action, and does not comply 
with the provisions of the 73d Rule of this Court. 

PRESTON B KAVAXAGI-I 
P C KING Jr 
Attorneys for Intervener 

32 District Court of the United States for the 

District of Columbia 

Wednesday, June 2, 1937. 

Session resumed pursuant to adjournment, Hon. JEN¬ 
NINGS BAILEY, Justice, presiding. 

# # # 

Upon consideration of the motion of Equipment Corpo¬ 
ration of America, intervener, filed herein, for judgment 
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under the 7onl rule, it is ordered that said motion be, and 
the same is hereby denied. 

33 Motion of Woodbury Granite Company . Inc.. 

for .Judgment 

I Filed June 11, 1937 

* * m 


Comes now Woodbury Granite Company, Inc., intervener 
and party plaintiff in the above entitled cause, by Joseph 
Fairbanks and Edward Stafford, its attorneys, and respect¬ 
fully moves the Court for judgment under the provisions of 
Law Rule 73 for want of a sufficient affidavit of defense, in 
that: 

i 1. The said affidavit of defense sets up no facts which 
would, 'if true, defeat the claim of this intervener and party 
plaintiff in whole or in part. 

2. The said affidavit of defense denies knowledge as to 
the date when the main contract herein was settled. 


JOSEPH FAIRBANKS 
EDWARD STAFFORD 


'\ 




\ 


V N. 


Intervening Petition of American Bloivcr Corporation 

Filed July 9, 1937 

In the District Court of the United States for the District 

of Columbia 

At Law No. 88601 

United States of America, to the use of Hudson Supply 
and Equipment Company, a corporation. Plaintiff . 

and 


American Blower Corporation, a corporation, 401 Broad¬ 
way, New York, N. V. et al Interveners . 


-vs- 


N Royal Indemnity Company, 917 Fifteenth Street, N. W., 

\ ..A Washington, D. C., Defendant. 

v «- 

Y A The American Blower Corporation, a corporation, or- 
\ ganized and existing under the laws of the State of Dela¬ 
ware, intervenes in the above entitled action wherein the 


A 


x\ 




«' v V 


V 




S.. 

v- 


r % 
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United States of America, to the use of the Hudson Supply 
and Equipment Company, a corporation, is named as plain¬ 
tiff and the Royal Indemnity Company, a corporation, is 
named as defendant, and sues the said defendant. Royal 
Indemnity Company, a corporation, for that here- 
33Vi* tofore on, to wit, the 23rd day of April, 1932, the 
said Royal Indemnity Company was and still is a 
corporation engaging' in a general bonding business in the 
District of Columbia and elsewhere; that on the day and 
year aforesaid, to wit, the 23rd day of April, 1932, the 
BAY Construction Company, a corporation, entered into a 
certain contract in writing with the United States of Amer¬ 
ica, sealed with the seals of the respective parties thereto, 
which said contract is now here shown to the Court, by the 
terms whereof the said BAY Construction Company agreed 
to furnish all labor and materials and perform all work 
required for extension to and remodeling and enlarging of 
the Post Office at the City of Washington, D. C., including 
approaches (using Bethel White granite on the east and 
west elevations and any one of the following kinds of gran¬ 
ite for the other elevations; Mountwaldo, Mohegan, Mount- 
airy, North Jay White, Stone Mountain, Concord White, 
Swenson Grav and Chelmsford Grav, as agreed to in con- 
tractor’s telegram dated April 21, 1932) for the considera¬ 
tion of, to wit, Two Million Nine Hundred Ninety-nine 
Thousand Dollars ($2,999,000.00) in accordance with spe¬ 
cifications, schedules and drawings made a part of said con¬ 
tract, and said Post Office at Washington, D. C., being a 
public building and the contract aforesaid being for the 
prosecution and completion of a public work within the 
meaning of the Act of Congress of August 13, 1894 as 
amended bv the Act of Congress of Februarv 24, 1905 and 
the Act of Congress of March 3, 1911; that in accordance 
with the statutes in such case made and provided the said 
B-W Construction Company, before commencing the work 
in said contract provided for, was required to give and did 
give a bond to the United States of America in the penal 
sum of, to wit, One Million Five Hundred Thousand Dollars 
($1,500,000.00) lawful money of the United States, which 
said bond was duly executed by the said B-W Construction 
Company as principal and by the said Royal Indem- 
34 nitv Company as surety, and was duly signed, sealed 
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and delivered by said principal and surety on, to wit, 
the 27th day of April, 1932, and thereunder and thereby 
said obligors acknowledged themselves indebted to the 
United States of America in the penal sum aforesaid, and 
lor the prompt payment thereof bound themselves, their 
heirs, executors, administrators, and successors, jointly and 
severally, subject, however, to the condition in said bond 
set forth, which said condition was and is as follows, to wit: 

The condition of this bond is such, that whereas the prin¬ 
cipal entered into a certain contract, hereto attached, with 
the Government, dated April 23, 1932, for the extension to 
and remodeling and enlarging of the Post Office at "Wash¬ 
ing-ion, I"). including- approaches (using Bethel "White 
Granite on the east and west elevations and anv one of the 
following kinds of granite for the other elevations: Mount- 
waldo, Mohegan, Mountain*, North Jay "White, Stone 
Mountain, ('oilcord White, Swenson Grav and Chelmsford 
Grav, as agreed to in contractor's telegram dated April 21, 
1932) 

Now. therefore, if the principal shall well and truly per¬ 
form and fulfill all the undertakings, covenants, terms, con¬ 
ditions and agreements of said contract during the origi¬ 
nal term of said contract and any extensions thereto that 
may be granted by the Government with or without notice 
to the surety, and during the life of any guaranty required 
under the contract, and shall also well and truly perform 
and fulfill all the undertakings, covenants, terms, condi¬ 
tions and agreements of anv and all dulv authorized modi- 
fications of said contract that may hereafter be made, notice 
of which modifications to the suretv being hercbv waived, 
and if said contract is for the construction or repair of a 
public building or a public work within the meaning of the 
act of August 1.3, 1894, as amended bv act of Februarv 23, 
1905, shall promptly make payment to all persons supply¬ 
ing the principal with labor and materials in the prosecu¬ 
tion of the work provided for in said contract, and any such 
authorized extension or modification thereof, then this ob¬ 
ligation to be void: otherwise to remain in full force and 
virtue. 

That the said B-W Construction Company in the prosecu¬ 
tion of the work under the contract aforesaid engaged John 
F. LeBeau & Company, Inc., as a sub-contractor, and at the 
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special instance and request of the said John F. LeBeau & 
Company, Inc., this intervener agreed to furnish to said 
sub-contractor divers equipment, supplies and male- 

35 rials, all as more particularly set forth in the plain¬ 
tiff's bill of particulars attached hereto and made 

part hereof, and the said sub-contractor agreed to pay to 
this intervener therefor the sum of, to wit, Ten Thousand 
Dollars ($10,000.00), which said price was fair and reason¬ 
able, besides freight charges, in accordance with the said 
agreement between the intervener and the said sub-con¬ 
tractor; that, pursuant to the agreement aforesaid, this in¬ 
tervener furnished to said sub-contractor the equipment, 
supplies and materials and paid the freight charges in the 
amount of, to wit, Two Hundred Forty and 10 100 Dollars 
($240.10), all as set forth in the particulars of demand as 
aforesaid attached hereto and made part hereof, which said 
equipment, supplies and materials were required to In* used 
and were actually used in the work aforesaid: that no part 
of the price or charges aforesaid, nor any interest thereon 
has been paid to this intervener: that the aforesaid con¬ 
tract between the said B-W Construction Company and the 
United States of America was fully performed and com¬ 
pleted and final settlement thereof was had on, to wit, the 
31st day of August, 1936, the date of completion and final 
settlement being not less than six (6) months, nor more 
than one (1) year before the filing hereof, and that no suit 
has been brought by the United States of America upon 
bond aforesaid; that on, to wit, the 24th day of August, 
1934, and at other times, the said defendant had notice in 
writing of the claim of this intervener and that, by reason 
of the failure of the said defendant to pay the plaintiff as 
aforesaid, the plaintiff has suffered damages in the amount 
of. to wit. Ten Thousand Two Hundred Forty and 16/100 
Dollars ($10,240.16) with interest from, to wit, the 24th 
day of August, 1934. 

WHEREFORE, the plaintiff intervenes herein and 
claims of and from the defendant the sum of Ten 

36 Thousand Two Hundred Forty and 16/100 Dollars 
($10,240.16), together with interest thereon from, to 
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wit, the 24th day of August, 11)34, besides the costs of this 
suit, and prays .judgment therefor. 

BRANDENBURG & BRANDENBURG 

Bv LOUIS M. DENIT, 

THOMAS S. JAUKSON 
Attorneys for the American 
Blower Corporation, Inter¬ 
vener. 

Let this intervening petition be tiled 
By the Court: 

. * JOSEPH W. COX 

Justice 


Particulars of Demand 

m # * 

Royal Indemnity Company 
to 

American Blower Corporation 
To materials, equipment and supplies used in 


construction of Post Office at Washington, 

D. C.: 

Invoice dated November 2D, 11)33, a copy 

whereof is attached hereto. $ 4,251.00 

Invoice dated December 13, 1D33, a copy of 

which is attached hereto. 3,949.00 

Invoice dated December 27, 1933, a copy of 

which is attached hereto. 1,800.00 

Prepaid freight charges on above ship¬ 
ments . 240.1 (j 


Total . $10,240.10 


With interest on the above amount from, to wit. the 24th 
day of August, 1934, besides the costs of this suit. 

BRANDENBURG & BRANDENBURG 
Bv LOUIS M. DENIT, 

THOMAS S. JACKSON 
Attorneys for American Blower 
Corporation. 
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37 AMERICAN BLOWER CORPORATION 

Detroit, Mich. 

Sirocco (Trade-Mark) 

Customer's Order No. 235-15 
Requisition No. 

Terms F. O. B. Shipping Pt Net 30 Days 
Sales Office 11-29-33 

Date I 

Order No. 80245 
Invoice No. D D 22144 

Sold to John F. Le Beau & Co. Inc., 103 Park Avenue New York, New York 

Date Shipped 11-29-33 
Shipped from Detroit 

Shipped to Same c/o U. S. Post Office Ext. Capital and G Sts., Washington, 
D. C. 

Via See Below 

Shipment Consists of Mark For U. S. Post Office Addition, Wash., D. C. 

Remit to 0000 Russell Street Detroit, Mich. For Customer’s Use Only 
Register No. Voucher No. F. O. B. Checked Terms Approved 

Price Approved Calculations Checked Transportation Freight Bill 
No. Amount Material Received Date 19 Signature Title 
Satisfactory and Approved Adjustments Accounting Distribution 
Audited Final Approval 

Item Quantity Description Amount 

Unit S-l Sub-Basement S-E 

1 1 #0Va FH SI SW CCWTIID Sirocco Fan Series 30 

Special Class 1 Arrt #3 Without Pulley Per Plan 
With 1-7/16" Knee Type Bearings SA 758*5 
Unit #2 S-2 Sub-Basement N-E 

2 1 #(>V-J FH D1 I)W CCWTIID Sirocco Fan Series 30 

Special Class 1 Special Arrt #3 Without Pulley But 
With One Knee Type Bearing SA 7586 Mounted on 
Independent Support and Special Shaft Extension Per 
Plan 

Unit #3 West Basement A S-3 

3 1 #7 FH SI SW CSTHD Sirocco Fan Series 30 Special 

Class 1 Arrt #3 Without Pulley Per Plan With Knee 
Type Bearing SA 7586 
Unit #4 West Basement B S-4 

4 1 #7 FH SI SW CCWTHD Sirocco Fan Series 30 Spe¬ 

cial Class 1 Arrt #3 Without Pulley Per Plan With 
Knee Type Bearing SA 7586 
Unit #5 Basement Concourse S-5 

5 1 #614 Same as Item #2 

Unit #6 Basement Work Space S-6 

6 1 #6*4 D1 DW FH CWTHD Same as Item #2 

Unit #7 S-7 Ground Storv Concourse 

7 1 #6V1* FH D1 DW CCWTHD Same as Item #2 

Unit #8 S-B Kitchen and Cafeteria 

S 1 #6 FH D1 DW CCWTHD Sirocco Fan Series 30 Spe¬ 

cial Arrt #3 Special Class #1 Without Pulley But 
With One 1-15/16" Bearing SA 7588 Bearing Mounted 
on Independent Support and Special Shaft Extension 
Per Plan 

Unit #9 S-9 3rd Story 

9 1 #6 FH D1 DW CWTHD Same as Item #8 

See Page #2 
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38 AMERICAN BLOWER CORPORATION 

0000 Russell Street. Detroit, Michigan 

Customer’s Order No. 235-15 Date 11-29-33 

Customer .Tulin F. Le Beau & Co. Inc. Order No. 80245 

Invoice No. D22144 


Item Quantity Description Amount 

Unit st 10 E-T Sub-Bnsement N E 

10 1 #644 FII D1 I)W CCWTIID Sirocco Fan Series 30 

Special Class 1 Special Arrt 2:3 Without Pulley But 
With One Bearing Knee Type SA 7386 Mounted on 
Independent Support and Special Shaft Extension Per Plan 
Unit 2211 E-2 Sub-Basement S E 

11 1 #•>»._. FH D1 DW CCWTIID Same as Item #10 

Unit #12 E-3 Sub-Basement West 

12 1 #0’4 FII 1)1 DW CWTHD Same as Item #10 

Unit ~ 13 E-4 Sub-Basement and Basement Present Bg. 

13 1 #7 FH SI SW CETIID Same as Item #10 

Unit #14 E-5 Sub-Basement Battery Room 

14 1 #3 FH SI SW CWUBD Sirocco Fan Series 30 Class 

1 Arrt #2 Without Pulley Per Chart b (5007 
Unit # 15 E-0 Basement Tailboard 

15 1 s:7 FH SI SW CWTHD Sirocco Fan Series 30 Spe¬ 

cial Class 1 Arrt #3 Without Pulley Per Plan With 
Knee Type Bearing SA 758(5 
Unit 2:10 E-7 Basement Concourse 
1(5 1 #6 FH T)1 DW CCWTIID Sirocco Fan Series 30 

Special Class 1 Special Arrt #3 Without Pulley But 
With One 1-15/1(5" Bearing SA 7588 Bearing Mounted 
on Independent Support and Special Shaft Extension 
Per Plan 

Unit #17 E-8 Basement Work Space 
17 1 #(! FII SI SW CCWTIID Sirocco Fan Series 30 Class 

1 Arrt #3 Without Pulley Per Chart B 6008 With 
Babbitted Bearings 

Unit 2:18 E-9 Ground Storv Concourse West 
IS 1 #6»4 FH D1 DW CCWTIID Sirocco Fan Series 30 

Special Class #1 Special Arrt #3 Without Pulley But 
With One Knee Type Bearing SA 7586 Mounted on 
Independent Support and Special Shaft Extension 
Per Plan 

Unit #19 E-10 Ground Story Concourse East 

19 1 #6*4 Same as Item #18 

Unit #20 E-ll Ground Storv Work Space 

20 1 227 FII PI SW CWTHD Sirocco Fan Series 30 Special 

Class 1 Arrt #3 Without Pulley Per Plan With Knee 
Type Bearing SA 7586 
Unit #21 E-12 3rd Storv 

21 1 #7 FII SI SW CCWTHD Same as Item #20 

Unit 2222 E-13 Kitchen and Cafeteria 

22 #8 FII SI SW CCWTIID Sirocco Fan Series 30 Class 
1 Arrt #3 With 1-3/16" Bearing SA 7587 Without 
Pulley Per Special Plan 

Unit 2223 E-le Toilets East 

23 1 #544 FIT SI SW CCWTHD Sirocco Fan Series 30 

Class 1 Arrt #3 Without Pulley Per Chart B 6008 
With Babbitted Bearings 


#2 See Page #3 
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.10 AMERICAN BLOWER CORPORATION 

(5000 Russell Street, Detroit, Michigan 

Customer's Order No. 235-15 Date 11-29-33 

Customer John F. Le Beau and Co. Inc. Order No. 80245 

Invoice No. D 22144 

Item Quantity Description Amount 

Unit #24 E-15 Toilets West 

24 1 #(>Vi PH SI SW CCWTHD Sirocco Fan Series 30 

Special Class 1 Arrt #3 Without Pulley Per Plan 
Unit #25 E-16 Transformer Vault 

25 1 #5 Fll SI SW CCWTHD Sirocco Fan Series 30 Class 

1 Arrt #3 Without Pulley Per Chart B 0008 With 
Babbitted Bearings 

Unit #2(5 E-17 Elevator Machine Rooms 
2(5 1 #414 PH SI SW CCWTHI) Sirocco Fan Series 30 

Class 1 Arrt #3 Without Pulley Per Chart B 6008 
With Knee Type 1-11/1G" Bearings SA 7586 With 
Shaft Only Per Plan 4251.00 

In Carload I* MC K&Y 40001 Via MC BicO B/L #5886 
S Loose—Items 1, 3, 4, 13, 15, 20, 21, 24 2 #6*4 Pans, 6 #7 
Fans 

1 Loose—1 skid, Items 8-17, 2 #6 Fans 
1 Loose—Item #22 1 #8 Fan 
4 Skids, Items 14-23-25-26 
1 Loose, Item #8 1 Bearing Support 

1 Box, 62 Oilits, 37 Pcs F Pipe For All Fans 

In Carloads P LE #41175 Via MC B&O B/L #5889 
(5 Skids, 6 Loose—6 #0V-> Sir Fans, Items 2-5-6-7-10-1S 6 Bearings on 
Supports 

2 Skids, 2 #6 Sirocco Fans Item #9-16 
2 Loose, 2 Bearings on Supports 

2 Loose. 3 Bearings on Supports Items 11-12-19 

Via B&O B/L #5900 

Items 11-12-19 3 #6 1 / 4 Sir Fans Only 

Page #4 
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Detroit, Mich. 

sirocco (Trade-Mark) 

Customer’s Order No. 235-15 
Requisition No. 

Terms F. O. B. Shipping Pt Net 30 Days 

Sales Office 

Date 12-13-33 

Order No. 80245 

Invoice No. D 22567 

Sold to John F. Le Beau & Co. Inc., 103 Park Ave. New York, N. Y. 

Date Shipped 12-6-33 12-7-33 

Shipped From Buffalo 

Shipped to Same c/o U. S. Post Office Ext. Capitol & G Sts. Wash., D. C. 

Via B & O 

Shipment Consists of: N & W #51794 
Mark LC #5567 

Remit to 6000 Russell Street Detroit, Mich. For Customer’s Use Only 
Register No. Voucher No. F. O. B. Checked Terms Approved 
Price Approved Calculations Checked Transportation Freight Bill 
No. Amount Material Received Date 19 Signature Title 
Satisfactory and Approved Adjustments Accounting Distribution 
Audited Final Approval 
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Item Quantity 


Description 


58 


5 !) 


<50 


<51 


6 ” 


<>:; 


41 


Sub-Basement S. E. Unit S-l 

2 Groups 15-72 Reg Vento Containing 1140 Sq Ft 
Tempering Coil 

2 Groups 15-72 Keg Vento Containing 1140 Sq Ft 
Reheating Coil 

Sub-Basement N E Unit S-2 

2 Groups 21-72 Reg Vento Containing 1596 Sq Ft 
Tempering Coil 

2 Groups 21-72 Reg Vento “ “ lt “ 

Reheating Coil 

West Basement A Unit S-3 

2 Groups 18-72 Reg Vento Containing 1368 Sq Ft 
Tempering Coil 

2 Groups 18-72 Reg Vento Containing 1368 Sq Ft 
Reheating Coil 

Unit S-4 West Basement B 


2 Groups 16-72 Reg Vento Containing 1216 Sq Ft 
Tempering Coil 

2 Groups 16-72 Reg Vento “ “ “ “ 

Reheating Coil 

Basement Concourse Unit S-5 

2 Groups 23-72 Reg Vento Containing 1748 Sq Ft 
Tempering Coil 

2 Groups 23-72 Reg Vento “ “ “ “ 

Reheating Coil 

Unit S-6 Basement Work Space 

2 Groups 25-72 Reg Vento Containing 1900 Sq Ft 
Tempering Coil 

2 Groups 25-72 Reg Vento Containing “ “ “ 

Reheating Coil 

See Page #2 


AMERICAN BLOWER CORPORATION 
6000 Russell Street, Detroit, Michigan 


Customer’s Order No. 235-15 Date 12-13-33 

Customer John F. Le Beau & Co. Inc. Order No. 80245 

Invoice No. D22567 


Item Quantity Description 

Unit S-7 Ground Story Concourse 

64 2 Groups 20-72 Reg Vento Containing 1520 Sq Ft 

Tempering Coil 

2 Groups 20-72 Reg Vento Containing 1520 Sq Ft 
Reheating Coil 

Unit S-8 Kitchen and Cafeteria 

(55 2 Groups 18-72 Reg Vento Containing 1368 Sq Ft 

Tempering Coil 

“ Groups 18-72 Reg Vento Containing 1368 Sq Ft 

Reheating Coil 

Unit S-9 3rd Story 

66 2 Groups 1*9-72 Reg Vento Containing 1444 Sq Ft 

Tempering Coil 

2 Groups 19-72 Reg Vento Containing 1444 Sq Ft 

Reheating Coils 


Amount 


Amount 


3949.00 


Partial Shipment 
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42 AMERICAN BLOWER CORPORATION 

Detroit, Mich. 


Sirocco (Trade-Mark) 

Customer’s Order No. 235-15 
Requisition No. 

Terms F. O. B. Shipping Pt. Frt. Allowed Net 30 Days 

Sales Office N Y 
Date 12-27-33 
Order No. S0245 
Invoice No. D 23130 

Sold to John F. Le Beau & Co. Inc. 103 Park Ave. New York, N. Y. 

Date Shipped 12-10-33 
Shipped From Mishawaka, Ind. 

Shipped to Same c/o U. S. Post Office, Wash. D. C. 

V ia B & O NYC Prepaid 
Mark U. S. Post Office Addition 

Remit to 0000 Russell Street Detroit, Mich. For Customer’s Use Only 
Register No. Voucher No. F. O. B. Checked Terms Approved 
Price Approved Calculations Checked Transportation Freight Bill 
No. Amount Material Received Date ID Signature Title 
Satisfactory and Approved Adjustments Accounting Distribution 
Audited Final Approval 

Item Quantity Description Amount 

Unit S-l Sub-Basement S E 

27 1 15 IIP Dodge V Belt Drive Motor 1150 BPM Fan 400 

RPM 

Unit S-2 Sub-Basement N E 

28 1 15 IIP Dodge V Belt Drive Motor 1150 RPM Fan 304 

Unit S-3 West Basement A 

2D 1 15 HP Dodge V Belt Drive Motor 1150 RPM Fan 309 

Unit S-4 West Basement B 

30 1 15 II P Dodge V Belt Drive Motor 1150 RPM Fan 300 

Unit S-5 Basement Concourse 

31 1 20 HP Dodge V Belt Drive Motor 1150 RPM Fan 305 

Unit S-0 Basement Work Space 

32 1 25 IIP Dodge V Belt Drive Motor 1150 RPM Fan 3D1 

Unit S-7 Ground Story Concourse 

33 1 20 Ill* Dodge V Belt Drive Motor 1150 RPM Fan 365 

Unit S-8 Kitchen & Cafeteria 

34 1 10 HP Dodge V Belt Drive Motor 1150 RPM Fan 315 

Unit S-9 3rd Story. 

35 1 15 HP Dodge V Belt Drive Motor 1150 RPM Fan 3S7 

Unit E-l Sub-Basement N E 

30 1 10 IIP Dodge V Belt Drive Motor 1150 RPM Fan 245 

Unit E-2 Sub-Basement S E 

37 1 7% HP Dodge V Belt Drive Motor 1150 RPM Fan 209 

Unit E-3 Sub-Basement West 

38 1 15 HP Dodge V Belt Drive Motor 1150 RPM Fan 284 

Unit E-4 Sub-Basement and Basement Present Bg. 

39 1 7% HP Dodge V Bolt Drive Motor 1150 RPM Fan 222 

Unit E-5 Sub-Basement Battery Room 

40 1 5 HP Dodge V Belt Drive Motor 1150 RPM Fan 019 

Unit 3-6 Basement Tailboard 

41 1 10 IIP Dodge V Belt Drive Motor 1150 RPM Fan 281 


See Page #2 
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43 AMERICAN BLOWER CORPORATION 

*5000 Russell Street, Detroit, Michigan 

Customer’s Order No. 235-15 Date 15-27-33 

Customer John F. Le Beau & Co. Inc. Order No. 80245 

Invoice No. D23130 

Item Quantity Description Amount 

Unit E-7 Basement Concourse 

42 1 15 HP Dodge V Belt Drive Motor 1150 RPM Fan 360 

Unit E-8 Basement Work Space 

43 1 I1P Dodge V Belt Drive Motor 1150 RPM Fan 346 

Unit E-D Ground Storv Cone. West 

44 1 20 IIP Dodge V Belt Drive Motor 1150 RPM Fan 338 

Unit Elo Ground Storv Concourse East 

45 1 15 HP Dodge* V Belt Drive Motor 1150 RPM Fan 20(5 

Unit E-ll Ground Storv Work Space 

40 1 15 HP Dodge V Belt Drive Motor 1150 RPM Fan 308 

Unit E-12 3rd Story 

47 1 5 IIP Dodge V Belt Drive Motor 1150 RPM Fan 180 

Unit E-13 Kitchen & Cafeteria 

4S 1 5 HP Dodge V Belt Drive Motor 850 RPM Fan 141 

Unit E-14 Toilets East 

40 1 5 HP Dodge V Belt Drive Motor 1150 RPM Fan 313 

Unit E-15 Toilets West 

50 1 5 HP Dodge V Belt Drive Motor 1150 RPM Fan 233 

Unit E-16 Transformer Vault 

51 1 5 HP Dodge V Bolt Drive Motor 1150 RPM Fan 238 

Unit E-17 Elevator Machine Rooms 

52 1 5 HP Dodge V Belt Drive Motor 1150 RPM Fan 363 

Fan 2-B 

53 1 15 HP Dodge V Belt Drive Motor 1150 RPM Fan 2(57 

Fan 3-B 

54 1 60 HP Dodge V Belt Drive Motor 1150 RPM Fan 235 

Old Fans 

55 1 60 TIP Dodge V Belt Drive Motor 1150 RPM Fan 282 

Fan 2 

55A 1 60 HP Dodge V Belt Drive Motor 1150 RPM Fan 213 

Old Fan 

56 1 100 HP Dodge V Belt Drive Cat 12 C 144 84 250 

Motor RPM 1150 Fan RPM 370 

57 1 75 HP Dodge V Belt Drive Cat 0 C 173 92 370 Motor 

1150 RPM Fan 282 RPM 1800.00 

Final Shipment 

#2 

44 AMERICAN BLOWER CORPORATION 

Detroit, Mich. 

sirocco (Trade-Mark) 

( ustomer’s Order No. 235-15 

!.V*H*isition No. 

Term:' F. O. B. Shipping Pt Net 

Sales Office NY 

Dat‘* 12-7-33 

Order No 80245 

Invoice No. D22355 
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Sold to John F LoBeau & Co. Tnc*. 103 Park Avo. Now York. N. Y. 

Date Shipped 12-1-33 11-29-33 11-29-33 
Shipped From Detroit 

Shipped to Same e/o U. S. Post Office Ext. Capitol & G. Sts. Wash.. I). C. 

Via MC Prepaid 
Shipment Consists of: 

Mark 

Remit to 6000 Russell Street Detroit, Mich. For Customer’s Use Only 
Register No. Voucher No. F. O. B. Checked Terms Approved 
Price Approved Calculations Checked Transportation Freight Bill 
No. Amount Material Received Date 19 Signature Title 
Satisfactory and Approved Adjustments Accounting Distribution 
Audited Final Approval 

Item Quantity Description Amount 

To Cover Prepaid Freight Charges on the 

Above Shipments Per Attached Bills 100.SO 

100.80 

38.56 

240.16 

45 Affidavit of Merit 

# * * 

State of New York, 

County of New York, ss: 

F. R. Still, being- first duly sworn according to law upon 
oath deposes and says that he is Vice-president and agent 
of the American Blower Corporation, a corporation organ¬ 
ized and existing under the laws of the State of Delaware, 
intervener in the above-entitled action, wherein the United 
States of America to the use of the Hudson Supply and 
Fquipment Company is named as plaintiff, and the Royal 
Indemnity Company is named as defendant; that he has 
knowledge of the facts upon which this intervener’s cause 
of action is based, which are as follows: that on or about 
the 23rd day of April, 1932, the Royal Indemnity Company 
was and still is a corporation engaging in a general bond¬ 
ing business in the District of Columbia and elsewhere; 
that on the day and year aforesaid, to wit, April 23, 1932, 
the BAY Construction Company, a corporation, entered 
into a certain contract in writing with the United States of 
America, sealed with the seals of the respective parties 
thereto, by the terms of which said BAY Construction Com¬ 
pany agreed to furnish all labor and materials and perform 
all work required for extension to and remodeling and en¬ 
larging of the Post Office at Washington, D. C. including 
approaches (using Bethel White granite on the east and 
west elevations and any one of the following kinds of gran- 
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ite for the other elevations: Mountwaldo, Mohegan, Mount- 
airy, North Jay White, Stone Mountain, Concord White, 
Swenson Gray and Chelmsford Gray, as agreed to in con¬ 
tractor's telegram dated April 21, 1932) for the con- 
46 sideration of, to wit, Two Million Nine Hundred 
Ninety-nine Thousand Dollars ($2,999,000.00) in ac¬ 
cordance with specifications, schedules and drawings made 
a part of said contract, and said Post Office at Washington, 
D. C., being a public building and the contract aforesaid 
being for the prosecution and completion of a public work 
within the meaning of the Act of Congress of August 13, 
1894 as amended by the Act of Congress of February 24, 
1905, and the Act of Congress of March 3, 1911. And affiant 
further savs that in accordance witli the statutes in such 
case made and provided the said B-W Construction Com¬ 
pany, before commencing the work in said contract pro¬ 
vided for, was required to give and did give, a bond to the 
United States of America in the penal sum of, to wit, One 
Million Five Hundred Thousand Dollars ($1,500,000.00) 
lawful money of the United States, which said bond was 
duly executed by said B-W Construction Company as prin¬ 
cipal and by the said Royal Indemnity Company as surety 
and was duly signed, sealed and delivered by said principal 
and surety on, to wit, the 27th day of April, 1932, and there¬ 
under and thereby said obligors acknowledged themselves 
indebted to the United States of America in the penal sum 
aforesaid, and for the prompt payment thereof bound them¬ 
selves, their heirs, executors, administrators, and succes¬ 
sors, jointly and severally, subject, however, to the condi¬ 
tion in said bond set forth, which was and is as follows, 
to wit: 

The condition of this bond is such, that whereas the prin¬ 
cipal entered into a certain contract, hereto attached, with 
the Government, dated April 23, 1932, for the extension to 
and remodeling and enlarging of the Post Office at Wash¬ 
ington. D. (’., including approaches (using Bethel White 
Granite on the east and west elevations and any one of the 
following kinds of granite for the other elevations: Mount¬ 
waldo, Mohegan, Mountain:, North Jav White, Stone Moun- 
tain, Concord White, Swenson Gray and Chelmsford Gray, 
as agreed to in contractor's telegram dated April 21, 1932) 

Now, therefore, if the principal shall well and 
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47 truly perform and fulfill all the undertakings, cove¬ 
nants, ten in, conditions and agreements of said con¬ 
tract during the original term of said contract and any ex- 
1 out ions thereto that mav be granted bv the Government 
with or without notice to the surety, and during the life of 
any guaranty required under the contract, and shall also 
well and truly perform and fulfill all the undertakings, cove¬ 
nants, terms, conditions and agreements of any and all 

dulv authorized modifications of said contract that mav 
• * 

hereafter be made, notice of which modifications to the sur- 
ctv being herebv waived, and if said contract is for the con- 
struction or repair of a public building or a public work 
within the meaning of the act of August 13, 1894, as 
amended by act of February 25, 1905, shall promptly make 
payment to all persons supplying the principal with labor 
and materials in the prosecution of the work provided for 
in said contract, and any such authorized extension or mod¬ 
ification thereof, then this obligation to be void; otherwise 
to remain in full force and virtue. 

And affiant further says that said BAY Construction 
Company in the prosecution of the work under the contract 
aforesaid engaged John F. LeBeau & Company, Inc., as a 
subcontractor, and at the special instance and request of 
the said John F. LeBeau <5c Company, Inc., this intervener 
agreed to furnish to said subcontractor divers equipment, 
supplies and materials, all as more particularly set forth in 
the statement of account attached hereto and made part 
hereof as the intervener’s particulars of demand, and the 
said subcontractor agreed to pay to this intervener therefor 
the sum of Ten Thousand Dollars ($10,000.00), which said 
]trice was fair and reasonable, besides freight charges, in 
accordance with the said agreement between the intervener 
and said subcontractor; that, pursuant to the agreement 
aforesaid this intervener furnished to said subcontractor 
the equipment, supplies and materials and paid the freight 
charges in the amount of, to wit, Two Hundred Forty and 
16 100 Dollars ($240.16) set forth in the particulars of de¬ 
mand as aforesaid which said equipment, supplies and 
materials were required to be used and were actually used 
in the work aforesaid; that no part of the price or 

48 charges aforesaid, nor anv interest thereon has been 
paid to this intervener. 
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And affiant further says that he is informed and believes 
and upon trial hereof this intervener expects to prove that 
the aforesaid contract between the said BAY (’oustruction 
Company and the United States of America was fully per¬ 
formed and completed and final settlement thereof was had 
on, to wit, the olst day of August, 1936, the date of comple¬ 
tion and final settlement being not less than six months nor 
more than one year before the filing hereof: and that no 

suit has been brought bv the United States of America 

* • 

upon the bond aforesaid; that the said defendant. Royal 
Indemnity Company, has heretofore, on, to wit, the 24th day 
of August, 1934, and at other times, had notice of the claim 
of this intervener: that by reason of the premises there is 
due and owing by defendant to this intervener the sum of 
Ten Thousand Two Hundred Forty and 16/100 Dollars 
($10,240.16) with interest from the 24th day of August, 
1934, besides the costs of this suit, exclusive of all setoffs 
and just grounds of defense. 

F R STILL 


Subscribed and sworn to before me this 2nd dav of Julv, 
A. D., 1937. 

J. H. TAYLOR 

(Notarial Seal) Notary Public 

Notary Public, "Westchester 
Countv N. Y. Co. Clk’s No. 
210, Reg. No. 8 T 122 

Commission Expires March 30, 1938 


49 Picas to Intervening Petition of American 

Blower Corporation 

Filed August 4, 1937 
% * # 

Comes now the defendant Royal Indemnity Company, a 
corporation, by its attorneys, and for pleas to the interven¬ 
ing petition of the American Blower Corporation, filed 
herein says: 

First Plea 

For first plea to said intervening petition this defendant 
admits that it is a corporation duly authorized to engage 
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in a general bonding business in the District of Columbia 
and that on, to-wit, the 23rd day of April, 1932, the BAY 
Construction Company entered into a contract with the 
United States of America wherein it agreed to furnish all 
labor and material and perform all work required for the 
extension to and remodeling and enlarging of the Post 
Office at Washington, D. C., including approaches, in ac¬ 
cordance with the terms and conditions of said contract, 
and that the work to be performed under said contract was 
a public work, and that this defendant did on, to-wit, April 
27, 1932, execute as surety a surety bond to guarantee the 
performance of said contract in accordance with the terms 
and conditions contained therein and that no suit has been 
brought by the United States of America upon said surety 
bond. This defendant denies each and every other allega¬ 
tion in said intervening petition set forth. 

Second Plea 

For further plea to said intervening petition this defen¬ 
dant admits that it is a corporation duly authorized to en¬ 
gage in a general bonding business in the District of Col¬ 
umbia and that on, to-wit, the 23rd day of April, 
30 1932, the B-W Construction Company entered into a 

contract with the United States of America wherein 
it agreed to furnish all labor and material and perform all 
work required for the extension to and remodeling and en¬ 
larging of the Post Office at Washington, D. C., including 
approaches, in accordance with the terms and conditions 
of said contract, and that the work to be performed under 
said contract was a public work, and that this defendant 
did on, to-wit, April 27, 1932, execute as surety a surety 
bond to guarantee the performance of said contract in ac¬ 
cordance with the terms and conditions contained therein 
and that no suit has been brought by the United States of 
America upon said surety bond. 

This defendant further states that it is informed and be¬ 
lieves and therefore avers that the B-W Construction Com¬ 
pany has paid John F. Le Beau & Company, Inc in full for 
all labor and material supplied by the said John F. Le Beau 
& Company, Inc. and this defendant has no knowledge or 
information sufficient to form a belief as to whether or not 
the intervener furnished John F. Le Beau & Company, Inc. 



44 ROYAL INDEMNITY CO. VS. WOODBURY GRANITE CO. ET AL. 


any labor or material which was used in the prosecution of 
the work covered by the contract between the I nited States 
and the B-\Y Construction Company for which the said 
John F. Le Beau & Company, Inc. has not paid the inter¬ 
vener, and has been unable to obtain any knowledge or in¬ 
formation sufficient to form a belief of any sum which the 
>aid John F. Le Beau & Company, Inc. agreed to pay said 
intervener and which it has not paid, and it has no knowl¬ 
edge or information sufficient to form a belief as to whether 
or not the amounts charged in the particulars of demand 
are fair and reasonable, or whether the contract between 
the United States of America and the BAY Construc- 
51 tion Company was finally settled on, to-wit, August 
31, 1936, or whether this suit and or intervening peti¬ 
tion was filed more than six months and within one year 
from the date of final settlement of said contract and, if 
material, calls for strict proof of said allegations, and de¬ 
nies that it is indebted to the intervener in the sum of $10,- 
240.16 or any other sum as in said intervening petition al¬ 
leged. 

WILLIAM F. KELLY 
P. J. J. NICOLAIDES 

Attorneys for Defendant 


Affidavit of Defense 

# * # 

State of New York. 

County of New York, ss: 

I, C. E. Trinder, being first duly sworn, on oath depose 

and sav that I am Vice-President of the Koval Indemnitv 
« » • 

Company, a corporation, the defendant herein, and as such 
am authorized to make this affidavit of defense and have 
personal knowledge of the matters and things set forth 
herein. That this defendant is informed and believes and 
therefore avers that the BAY Construction Company, which 
was this defendant’s principal upon the bond sued on, has 
paid John F. Le Beau & Company, Inc. in full for all labor 
and material supplied the BAY Construction Company by 
the said John F. Le Beau & Company, Inc. and, further, 
that this defendant has attempted to make an investigation 
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as to whether or not the American Blower Corporation 
furnished the said John F. Le Beau & Company, Inc. any 
labor or material which was used in the prosecution 
52 of the work covered by the contract between the B-\Y 
Construction Company and the United States of 
America dated on, to-wit, April 23, 1932, for which the said 
John F. Le Beau & Company, Inc. has not paid the Ameri¬ 
can Blower Corporation, but that this defendant has been 
unable to obtain nnv knowledge or information sufficient to 
form a belief as to whether the American Blower Corpora¬ 
tion furnished the said John F. Le Beau & Company, Inc. 
any labor or material which was used in the prosecution of 
the work covered by said contract between the BAY Con¬ 
struction Company and the United States of America for 
which the said John F. Le Beau & Company, Inc. has not 
paid the American Blower Corporation, and has been un¬ 
able to obtain anv knowledge or information sufficient to 
form a belief of any sum which the said John F. Le Beau & 
Company, Inc. agreed to pay to the American Blower Cor¬ 
poration which it has not paid, and it has been unable to ob¬ 
tain any knowledge or information sufficient to form a 
belief of any balance due the American Blower Corporation 
for any such labor or material, or whether there is any such 
balance, and it has no knowledge or information sufficient 
to form a belief as to whether or not the amounts charged 
in the particulars of demand are fair and reasonable or 
whether the contract between the United States of America 
and the BAY Construction Company was finally settled on, 
to-wit, August 31, 1936, or whether this suit and/or inter¬ 
vening petition was filed more than six months and less 
than one year from the date of final settlement of the con¬ 
tract between the BAY Construction Company and the 
United States of America dated on, to-wit, April 23, 1932, 
and denies that the defendant is indebted to the intervener 
in the sum of $10,240.16 or any other sum. 

C. E. TRIXDER V. P. (Seal) 
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53 Subscribed and sworn to before me this 3 day of 
Au<rust, 1937. 

AUGUST ^ ERKES 


(Notarial Seal) 

Notary Public in and for the 
State of New York. 

Notary Public, Bronx Uounty, 

No. 10, Reg. No. 9-Y-38 

Cert, filed in New York Uo. No. 

44, Reg. No. S-Y-28 

Cert, filed in Queens Co. No. 

777, Reg. No. 3197 

Cert, filed in Kings Co. No. S, 

Reg. No. 8016 

Also in Westchester and Rich¬ 
mond Counties 


Commission Expires March 30, 1938 

WILLIAM F. KELLY 
P. J. J. NICOLAIDES 
Attorneys for Defendant 


Inierveuiny Petition of Cities Service Oil Company 
(formerly Crew Leviek Company) 

Filed August 26, 1937 
* # * 

In the District Court of the United States for the 
District of Columbia 

At Law No. 88,601 

United States of America to the use and benefit of Hud¬ 
son Supply and Equipment Company, Plaintiff, 

vs. 

Royal Indemnity Company, a New York Corporation, 917 
15th St. N. W., Washington, D. C., Defendant. 

Comes now Cities Service Oil Company (formerly Crew 
Leviek Company), a corporation organized and existing 
under the laws of the State of Pennsylvania, and interven- 



ROYAL INDEMNITY CO. VS. WOODBURY GRANITE CO. ET AL. 47 


ing herein, pursuant to law, sues the defendant, Royal In¬ 
demnity Company, a corporation organized and ex- 
54 isting under the laws of the State of New York, for 
that heretofore on, to-wit, the 23d day of April, 1932, 
B-W Construction Company, a corporation organized under 
the laws of the State of Illinois, entered into a formal con¬ 
tract in writing with the United States of America for the 
extension to and remodeling and enlarging of a public 
building, namely, the Post Office at Washington, District of 
Columbia, located at North Capitol and G Streets in said 
district, which said contract was one for the construction 
of a public building or a public work, within the meaning 
of the Act of Congress of August 13, 1894, as amended Feb¬ 
ruary 24, 1905 (Title 40, U. S. C. A. Section 270), for the 
sum of Two Million Nine Hundred Ninety-nine Thousand 
Dollars ($2,999,000.00), and agreed therein to furnish all 
necessary labor and materials therefor, and to execute the 
following described work, to-wit: 

THIS CONTRACT, entered into this 23d day of April, 
1932, by The United States of America, hereinafter called 
the Government, represented by the contracting officer exe¬ 
cuting this contract, and the B-W Construction Company, a 
corporation organized and existing under the laws of the 
State of Illinois, of the City of Chicago, in the State of Ill¬ 
inois, hereinafter called the contractor, witnesseth that the 
parties hereto do mutually agree as follows. 

ARTICLE I. Statement of work.—The contractor shall 
furnish all labor and materials, and perform all work re¬ 
quired for extension to and remodeling and enlarging of 
the Post Office at Washington, D. C., including approaches 
(using Bethel White granite on the east and west elevations 
and any one of the following kinds of granite for the other 
elevations: Mountwaldo, Mohegan, Mountairy North Jay 
White, Stonemountain, Concord White, Swenson Gray and 
Chelmsford Gray, as agreed to in contractor’s telegram 
dated April 21, 1932,) for the consideration of two million, 
nine hundred ninety-nine thousand dollars ($2,999,000.00). 

The said B-W Construction Company was required by 
the United States of America to give, in connection with the 
aforesaid contract, the usual penal bond pursuant to the 
foregoing statute, and in accordance with such requirement 
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and said statute the said BAY Construction Com¬ 
oo panv, as principal, and the defendant, Royal Indem¬ 
nity Company, as surety, by their certain writing ob¬ 
ligatory or bond, under their hands and seals, the date 
whereof is, to-wit, April 27, 1932, which is now to the Court 
here shown, for themselves and their successors, did jointly 
and severally convenant and agree in the following tenor 
and effect: 

KNOW ALL MEN BY THESE PRESENTS, That we, 
the BAY Construction Company, a corporation organized 
under the laws of the State of Illinois and having executive 
offices in Chicago, Illinois, as Principal, and Royal Indem¬ 
nity Company (a corporation under the laws of the State of 
New York with principal offices in the City of New York), 
as suretv, are held and firmlv bound unto the United States 
of America, hereinafter called the Government, in the penal 
sum of One Million Five Hundred Thousand dollars lawful 
money of the United States, for the payment of which sum 
well and truly to be made, we bind ourselves, our heirs, exe¬ 
cutors, administrators, and successors, jointly and sever¬ 
ally, firmly by these presents. 

The said bond or writing obligators* has the following re- 
vital and condition thereunder written: 


The condition of this Obligation is such, that whereas the 
principal entered into a certain contract, hereto attached, 
with the Government, dated April 23, 1932, for the exten¬ 
sion to and remodeling and enlarging of the Post Office at 
Washington, I). 0., including approaches (using Bethel 
White granite on the east and west elevations and any one 
of the following kinds of granite for the other elevations: 
.Mountwaldo, Mohegan, Mountairy, North Jay White, Stone- 
mountain, Concord White, Swenson Gray and Chelmsford 
Grav, as agreed to in contractor’s telegram dated April 
21, i932): 

NOW, THEREFORE, If the principal shall well and 
truly perform and fulfill all the undertakings, covenants, 
terms, conditions, and agreements of said contract during 
the original term of said contract and any extensions there¬ 
of that may be granted by the Government, with or without 
notice to the surety, and during the life of any guaranty re¬ 
quired under the contract, and shall also well and truly per- 
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form and fulfill all the undertakings, covenants, terms, con¬ 
ditions and agreements of anv and all dulv authorized mod- 
ifications of said contract that mav hereafter be made, no- 
tice of which modifications to the surety being hereby 
waived, and if said contract is for the construction or re¬ 
pair of a public building or a public work within the mean¬ 
ing of the act of August 13, 1894, as amended by act of 
February 25, 1905, shall promptly make payment to all per¬ 
sons supplying the principal with labor and materi- 
56 als in the prosecution of the work provided for in 
said contract, and anv such authorized extension or 
modification thereof, then, this obligation to be void; other- 
wist* to remain in full force and virtue. 

IN WITNESS WHEREOF, the above-bounded parties 
have executed this instrument under their several seals this 
27th day of April, 1932, the name and corporate seal of 
each corporate party being hereto affixed and these pre¬ 
sents duly signed by its undersigned representative, pur¬ 
suant to authoritv of its governing bodv. 

The said writing obligatory or bond was duly executed by 
the said B-W Construction Company and defendant, Royal 
Indemnity Company, and was delivered to the United 
States of America. 

Thereafter, in order to carry out the terms and provisions 
of the foregoing contract with the United States of Amer¬ 
ica, which is also the one mentioned in said bond, the said 
B-W Construction Company entered into a contract with 
New England Construction Corporation, a corporation, by 
which the latter agreed to do part of the work, to-wit, the 
excavating, which the said B-W Construction Company had 
agreed to do in its aforesaid contract with the United 
States of America. Thereafter, this intervener, Cities Ser¬ 
vice Oil Company, under its then corporate name, Crew 
Lcvick Company, by virtue of an agreement with the said 
New England Construction Corporation, furnished the 
latter, including certain trucks or truckers hired by New 
England Construction Corporation and engaged in work 
under its said contract with B-W Construction Company, 
between, to-wit, the 20th day of July, 1932 and the 15th day 
of September, 1932, with certain labor and materials, more 
particularly shown by the bill of particulars hereto an¬ 
nexed and made a part hereof, for use, and which were used 
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and consumed, in the prosecution of the work provided for 
in the foregoing contract between B-AV Construction Com¬ 
pany and the United States. That the agreed value of the 
said materials and labor, which intervener says is 
57 also the reasonable value thereof, was $2,514.17; that 
neither the said New England Construction Corpor¬ 
ation, B-AY Construction Company, nor the defendant, 
Royal Indemnity Company, nor anyone for any of them, 
has paid this intervener the sum of $2,514.17 for the mate¬ 


rials and labor which it furnished as aforesaid, nor any part 


thereof. That the said contract between B-AY Construc¬ 


tion Company and the United States was completed and 
final settlement thereof made on, to-wit, August 31, 1936, 
and no suit has been brought bv the United States on its 
own behalf on said bond. 


This intervener savs that bv virtue of an amendment 

% V 

duly made to its corporate charter, the said Crew Levick 
Company changed its corporate name on, to-wit, June 17, 
1936, to Cities Service Oil Company. This intervener al¬ 
leges that the defendant, Royal Indemnity Company, has 
not faithfully performed the conditions of the foregoing 
bond, because it alleges that this intervener furnished and 
supplied, as aforesaid, labor and materials used in the 
prosecution of the work provided for in the foregoing con¬ 
tract between B-AA' Construction Company and the United 
States, for which it has not been paid. 

AA’HEREFORE, this intervener sues the defendant and 
claims the penalty of said bond, namely, One Million Five 
Hundred Thousand Dollars ($1,500,000.00) to be satisfied, 
as far as this intervener is concerned, by the payment to it 
of the sum of Two Thousand, Five Hundred Fourteen and 
Seventeen Hundredths Dollars ($2,514.17), together with 
interest thereon at the rate of six percentum (6%) per an¬ 
num from September 14, 1932, besides costs of this suit. 


ELLIS, HOUGHTON & ELLIS 


By KAHL K. SPRIGGS 

Attorney for Cities Service Oil 
Company 
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58 Affidavit of Merit 

* 4 * 

State of Xew York 

Count// of Note York ss: 

AY. \\\ Martin, being first duly sworn, deposes and says 
that lie is Treasurer of Cities Service Oil Company (for¬ 
merly (Yew Lcvick Company), a corporation organized and 
existing under the laws of the State of Pennsylvania, and as 
such is duly qualified and authorized to make this affidavit; 
that this intervener, Cities Service Oil Company, has a just 
cause of action against the defendant, Koval Indenmitv 
Company, a corporation organized and existing under the 
laws of the State of Xew York, which is as follows: That on, 
to-wit, the 23rd day of April, 1932, B-AA’ Construction Com¬ 
pany, a corporation organized under the laws of the State 
of Illinois, entered into a formal contract in writing with 
the United States of America to furnish all labor and 
materials, and all work required for extension to and re¬ 
modeling and enlarging of the Post Office at AA : ashington, 
District of Columbia, including approaches (using Bethel 
AVhite granite on the east and west elevations and any one 
of the following kinds of granite for the other elevations: 
Mountwaldo, Mohegan, Mountairy, Xorth Jay AATiite, 
Stonemountain, Concord AVhite, Swenson Gray and Chelms¬ 
ford Gray, as agreed to in contractor’s telegram dated April 
21, 1932), located at North Capitol and G Streets, X. AA\, in 
said District, at and for the sum of Two Million, Nine 
Hundred Ninety-eight Thousand Dollars ($2,998,000.00); 
that the aforesaid contract was one for the construction of 
a public building or a public work, within the meaning of the 
Act of Congress of August 13,1894, as amended Feb- 

59 ruary 24, 1905 (Title 40, U. S. C. A., Section 270); 
that the said B-AA' Construction Company was re¬ 
quired by the United States of America to give the usual 
penal bond in accordance with the foregoing statute, with 
the obligation and condition therein written that the said 
B-AA’ Construction Company should promptly make pay¬ 
ment to all persons supplying it with labor and materials 
in the prosecution of the work provided for in said contract, 
and pursuant to such requirement and said statute, the said 
B-AA : Construction Company, as principal, and the defen- 
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dant, Royal Indemnity Company, as surety, did, on, to-wit, 
the 27th day of April, 1932, make, execute and deliver unto 
the United States of America their certain writing obli¬ 
gatory or bond, signed by them with their genuine signa¬ 
tures and sealed with their seals, wherein they held and 
firmly bound themselves jointly and severally unto the 
United States of America in the penal sum of One Millian 
Five Hundred Thousand Dollars ($1,500,000.00). There¬ 
after, in order to carry out the terms and provisions of the 
foregoing contract with the United States of America, the 
said BAY Construction Company entered into a contract 
with New England Construction Corporation, a corporation, 
by which the latter agreed to do part of the work, to-wit, the 
excavating, which the said B-\Y Construction Company had 
agreed to do in its aforesaid contract with the United States 
df America. Thereafter, this intervener, Cities Service Oil 
Company, under its then corporate name, Crew Levick 
Company, by virtue of an agreement with the said New 
England Construction Corporation, furnished the latter, in¬ 
cluding certain trucks or truckers hired by New England 
Construction Corporation and engaged in work under its 
said contract with BAY Construction Company, between, 
to-wit, the 20th day of July, 1932 and the 15th day of 
GO September, 1932, with certain labor and materials, 
more particularly shown by the bill of particulars 
hereto annexed and made a part hereof, for use, and which 
were used, in the prosecution of the work provided for in 
the foregoing contract between BAY Construction Com¬ 
pany and the United States. That the agreed value of the 
said materials and labor, which affiant says is also the 
reasonable value thereof, was $2,514.17; that neither the 
said New England Construction Corporation, BAY Con¬ 
struction Company, nor the defendant, Royal Indemnity 
Company, nor anyone for any of them, has paid this inter¬ 
vener the sum of $2,514.17 for the materials and labor which 
it furnished as aforesaid, nor any part thereof. That the 
said contract between BAY Construction Company and the 
United States was completed and final settlement thereof 
made on, to-wit, August 31, 1936, and no suit has been 
brought by the United States on its own behalf on said bond. 
Affiant says that the defendant, Royal Indemnity Company, 
has not faithfully performed the condition of the foregoing 
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bond, because affiant says that this intervener furnished and 
supplied, as aforesaid, labor and materials used in the 
prosecution of the work provided for in the said contract 
between B-W Construction Company and the United States, 
for which it has not been paid. 

WHEREFORE, there is now due and owing to this inter¬ 
vener, Cities Service Oil Company, by the defendant, Royal 
Indemnity Company, the penalty of said bond, namely, One 
Million Five Hundred Thousand Dollars ($1,500,000.00), to 
be satisfied as far as this intervener is concerned by the 
payment to it of the sum of Two Thousand, Five Hundred 
Fourteen and Seventeen Hundredths Dollars ($2,514.17), 
together with interest thereon at the rate of six percentum 
(6 c /r ) per annum from September 14, 1932, exclusive 
61 of all setoffs and just grounds of. defense, besides 
costs of this suit. 

W. W. MARTIN 


Subscribed and sworn to before me, this 20th day of 
August, 1937. 

J. G. WEISS, JR. 

(Notarial Seal) Notary Public. 

JOSEPH G. WEISS—NOTARY PUBLIC 

Queens Co. Clerk’s No. 2965, Reg. No. 7183 
New York Co. Clerk’s No. 699, Reg. No. 9-W-435 

My Commission Expires March 30th, 1939 


Motion of American Blower Corporation for Judgment 

Filed September 2, 1937 
* * # 

Comes now the Intervener, American Blower Corpora¬ 
tion, by its attorneys, and moves this Honorable Court to 
enter judgment against the defendant herein, and for 
grounds therefor says that the affidavit of defense filed by 
said defendant does not state facts sufficient to constitute a 
defense to the plaintiff’s action as required by Law Rule 73 
of this Honorable Court. 

BRANDENBURG & BRANDENBURG 
By THOMAS S. JACKSON 

Attorneys for the American Blower 
Corporation , Intervener. 
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62 Pleas to Intervening Petition of Cities Service 

Oil Com gang. 

Filed September 10, 1967 

•* # * 

Comes now the defendant Royal Indemnity Company, a 
corporation by its attorneys, and for pleas to the inter¬ 
vening; petition of Cities Service Oil Company, filed herein, 
savs: 

First Plea 

For first plea to said intervening- petition this defendant 
admits that on, to-wit, the 26rd day of April, 1962, the BAY 
Construction Company entered into a contract with the 
United States of America wherein it agreed to furnish all 
labor and material and perform all work required for the 
extension to and remodelling and enlarging of the Post 
Office at Washington, D. C. in accordance with the terms and 
conditions of said contract, and that the work to be per¬ 
formed under said contract was a public work, and that this 
defendant did on, to-wit, April 27, 1962, execute as surety a 
surety bond to guarantee the performance of said contract 
in accordance with the terms and conditions contained 
therein. This defendant denies each and every other allega¬ 
tion in said intervening petition set forth. 

Second Plea 

And for further plea to said intervening petition this de¬ 
fendant admits that on, to-wit, the 23rd day of April, 1952, 
the B-W Construction Company entered into a contract 
with the United States of America wherein it agreed to 
furnish all labor and material and perform all work re¬ 
quired for the extension to and remodelling and enlarging 
of the Post Office at Washington, I). C. in accordance with 
the terms and conditions of said contract, and that 
65 the work to be performed under said contract was a 
public work, and that this defendant did on, to-wit, 
April 27,1962, execute as surety a surety bond to guarantee 
the performance of said contract in accordance with the 
terms and conditions contained therein. 

This defendant further states that it is informed and be¬ 
lieves and therefore avers that the B-W Construction Com- 
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panv lias paid the New England Construction Company in 
full for all labor and material supplied by the said New 
England Construction Company, and this defendant has no 
knowledge or information sufficient to form a belief as to 
whether or not the intervener furnished the Xew England 
Construction Company any labor or material which was 
used in the prosecution of the work covered by the contract 
between the United States and the BAY Construction Com¬ 
pany for which the said Xew England Construction Com¬ 
pany has not paid the intervener, and has been unable to 
obtain any knowledge or information sufficient to form a 
belief of anv sum which the said Xew England Construe- 
tion Company agreed to pay said intervener, and which it 
has not paid, and it has no information or knowledge suf¬ 
ficient to form a belief as to whether or not the amounts 
charged in the bill of particulars are fair and reasonable, or 
whether the contract between the United States of America 
and the BAY ('oustruction Company was finally settled on, 
to-wit, August 31, 1936, or whether this suit and/or inter¬ 


vening petition was filed more than six months and within 
one year from the date of final settlement of said contract 
and, if material, calls for strict proof of said allegations, 
and denies that it is indebted to the intervener in the sum 
of $2,514.17, or any other sum, as in said intervening peti¬ 
tion alleged. 


WILLIAM F. KELLY 
P. J. J. X1COLAIDES 


Attorneys for Defendant 


64 


Affidavit of Defense 

• • • 


State of New York, 

County of New York, ss: 

I, C. E. Trinder, being first duly sworn, on oath depose 
and say that 1 am Vice-President of the Royal Indemnity 
Company, a corporation, the defendant herein, and as such 
am authorized to make this affidavit of defense and have 
personal knowledge of the matters and things set forth 
herein. That this defendant is informed and believes and 
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therefore avers that the BAY Construction Company, which 
was this defendant's principal upon the bond sued on, has 
paid the Xew England Construction Company in full for 
all labor and material supplied the BAY Construction Com¬ 
pany by the said Xew England Construction Company and, 
further, that this defendant has attempted to make an in¬ 
vestigation as to whether or not the Cities Service Oil 
Company furnished the said Xew England Construction 
Company any labor or material which was used in the pros¬ 
ecution of the work covered bv the contract between the B- 

• 

\Y Construction Company and the United States of Amer¬ 
ica, dated on, to-wit, April 23, 1932, for which the said Xew 
England Construction Company has not paid the Cities 
Service Oil Company, but that this defendant has been un¬ 
able to obtain anv knowledge or information sufficient to 
form a belief as to whether the Cities Service Oil Company 
furnished the said Xew England Construction Company 
any labor or material which was used in the prosecution of 
the work covered by said contract between the BAY Con¬ 
struction Company and the United States of America, for 
which the said Xew England Construction Company has not 
paid the Cities Service Oil Company, and has been 
G5 unable to obtain anv knowledge or information suffi- 
dent to form a belief of any sum which the said New 


England Construction Company agreed to pay to the Cities 
Service Oil Company which it has not paid, and it has been 
unable to obtain any knowledge or information sufficient to 


form a belief of anv balance due the Cities Service Oil Com¬ 


pany for any such labor or material, or whether there is any 


such balance, and it has no Information or knowledge suffi¬ 


cient to form a belief as to whether or not the amounts 


charged in the bill of particulars are fair and reasonable, or 
whether the said contract between the United States of 


America and the BAY Construction Company was finally 
settled on, to-wit, August 31, 1936, or whether this suit 
and/or intervening petition was tiled more than six months 
and less than one year from the date of final settlement of 
the said contract between the BAY Construction Company 
and the United States of America, and denies that the de- 
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fondant is indebted to 1 lie intervener in the sum of $2,514.17, 
or anv other sum. 

(Seal) U. E. TRINDER 

Subscribed and sworn to before me this 8 day of Septem¬ 
ber, 1937. 

(Notarial Seal) AUGUST YERKES 

Notary Public in and for the State of 
New York. 

Notary Public, Bronx Count v, No. 10, 
Reg- No. 9-Y-38 

Uert. filed in New York Uo. No. 44, 
Reg. No. 8-Y-28 

Uert. filed in Queens Uo. No. 777, 
Reg. No. 3197 

Uert. filed in Kings Uo. No. 8, Reg. 
No. 8016 

Also in Westchester and Richmond 
Counties 

Uommission Expires March 30, 1938 

WILLIAM F. KELLY 
I>. J. J. NICOLA1DES 

Attorneys for Defendant 

66 Motion of Cities Service Oil Company for Judy meat 

Filed September 30, 1937 
* * * 


The intervener, Uities Service Oil Uompany, a corpora¬ 
tion, by its attorneys, moves for judgment in its favor 
against defendant, Royal Indemnity Company, for the want 
of a sufficient affidavit of defense herein. 


ELLIS, HOUGHTON & ELLIS 
By KAHL K. SPRIGGS 

Attorney for Intervener 
Cities Service Oil Company. 


Motion of Cities Service Oil Company to Strike out Part of 

Second Plea 

Filed September 30,1937 


The intervener, Uities Service Oil Uompany, a corpora¬ 
tion, by its attorneys, moves to strike out from the second 
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pica of defendant in this cause the following portion of the 
first sentence in the second paragraph of such plea: 

“This defendant further states that it is informed and 
believes and therefore avers that the B-W Construction 
Company has paid the Xew England Construction Com¬ 
pany in full for all labor and material supplied by the said 
Xew England Construction Company”, 
on these grounds: 

1. That said portion of the second plea is not material to 
the issues in the case. 

2. That said portion of the second plea does not consti¬ 
tute iu any manner whatsoever a defense, either in whole 
or in part, to the claim asserted by the intervener, Cities 

Service Oil Company, herein. 

67 3. And for other reasons apparent as of record. 

ELLIS, HOUGHTON & ELLIS 
Bv KAHL K. SPRIGGS 

Attorney for Intervener 
Cities Service Oil Company. 


Motion for Leave to File Substituted Affidavit of Defense 
to the lnterveniny Petition of Woodbury 
Ora n ite Company 

Filed October 26, 1937 

* # * 

Comes now the defendant Royal Indemnity Company, by 
its attorneys, William F. Kelly and P. J. J. Xicolaides, and 
moves the Court for leave to file a substituted affidavit of 
defense and for grounds therefor states it wishes to add 
to the present affidavit of defense the following allega¬ 
tions 

1. That the amounts charged for the material set forth in 
the Particulars of Demand are excessive, exorbitant, un¬ 
fair and unreasonable. 

2. That the intervener has alr eady been paid more than 

the fair and reasonable value, with~~7lue and proper allow¬ 
ance for profit thereon, of the material alleged to have been 
furnished. -- 

3. That at or about the time the intervener furnished the 
material set forth in the petition, it quoted and agreed to 
sell, to other contractors, material of the same general char- 


KOVAL INDEMNITY CO. VS. WOODBURY GRANITE CO. ET AL. 63 


8. The Court erred in entering judgment in favor of the 
American Blower Corporation. 

9. The Court erred in entering judgment to the Ameri¬ 
can Blower Corporation for interest from August 24, 1934. 

10. The Court erred in entering summary judgments in 
the statutory proceedings herein, wherein other interven¬ 
tions on behalf of materialmen and laborers are pending, 
particularly since only one trial and one judgment can be 
had on the bond in suit. 

WILLIAM F. KELLY 
P. J. J. NICOLAIDES 
Attorneys for Defendant 


73 Stipulation 

Filed December 3, 1937 

# • • 


Come now the interveners, Woodbury Granite Company, 
and the American Blower Corporation, and the defendant, 
Royal Indemnity Company, by their respective attorneys of 
record and, for the purpose of the record before the United 
States Court of Appeals for the District of Columbia stip¬ 
ulate and agree as follows: 

That the total of all claims of the use-plaintiff and all in¬ 
t erveners filed herein do es not exceed the penaTtv -oU The 
undertaking of the defendant sued upon herein. 

KELLY & NICOLAIDES 

By: P. J. J. NICOLAIDES 
Attorneys for the Royal In¬ 
demnity Company. 

JOSEPH FAIRBANKS 
EDWARD STAFFORD 
Attorneys for Woodbury Gran¬ 
ite Company. 

• !>>'• BRANDENBURG & BRANDENBURG 
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By: THOMAS S. JACKSON 
Attorneys for the American 
Blower Corporation. 
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74 Memorandum in Opposition to Motion of 
Cities Sendee Oil Company for Judg¬ 
ment Under the 73rd Rule 

Filed December 20, 1937 
* * # 

Xow comes the defendant and, for opposition to the mo¬ 
tion for judgment without admitting that the present affi¬ 
davit of defense is insufficient, respectfully asks leave of 
the Court to file a substituted affidavit of defense and, for 
reason thereof, states that since the filing of the original affi¬ 
davit of defense the defendant has continued its investiga¬ 
tion and has obtained additional information, as a result 
of which it desires to file a substituted affidavit of defense, 
and attaches hereto said proposed substituted affidavit of 
defense. 

Respectfully submitted, 

WILLIAM F. KELLY 
P. J. J. NICOLAIDES 
Attorneys for Defendant 


Substituted Affidavit of Defense to Intervening Petition of 
Cities Service Oil Company 

# • * 


State of Xkw York, 

County of Neiv York, ss: 

I, C. E. Trinder, being first duly sworn, on oath depose 
and sav that I am Vice-President of the Koval Indemnity 

» fc • 

Company, a corporation, the defendant herein, and as such 
am authorized to make this affidavit of defense and have 
personal knowledge of the matters and tilings set 
forth herein. That this defendant is informed and 
75 believes and expects to prove at the trial hereof that 
the material set forth in the bill of particulars was 
not furnished in connection with the contract involved in 
this case, but states the facts to be that the B-W Construc¬ 
tion Company’s subcontractor, the Xew England Construc¬ 
tion Company, to whom the material is alleged to have 
been furnished, was also a subcontractor of Wills, Taylor & 
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Mafera Corporation, who had a contract with the United 
States Government for the construction of the National In¬ 
stitute of Health Building- in the City of Washington, Dis¬ 
trict of Columbia, and that the material set forth in the bill 
of particulars was used in connection with the contract of 
Wills Taylor & Mafera Corporation and not in connection 
with the contract involved in this suit, and denies that the 
defendant is indebted to the intervener in the sum of 
$2,514.17, or any other sum. 

(Seal) C. E. TRIXDER 

Subscribed and sworn to before me this 18 dav of Decem¬ 
ber, 1937. 

AUGUST YERKES 


(Notarial Seal) 

Notary Public in and for the 
State of New York 
Notary Public, Bronx County, 
No. 10, Reg. No. 9-Y’-38 
Cert, filed in New York Co. No. 

44, Reg. No. S-Y-28 
Cert, filed in Queens Co. No. 

777, Reg. No. 3197 
Cert, filed in Kings Co. No. 8, 
Reg. No. 8016 

Also in Westchester and Rich¬ 
mond Counties 


Commission Expires March 30, 1938 

WILLIAM F. KELLY 
P. J. J. NICOLAIDES 
Attorneys for Defendant 


76 Memorandum in Opposition to Motion of 
Cities Service Oil Company to Strike, 
out Part of Second Plea 

Filed December 20, 1937 
# • * 

Now comes the defendant and for opposition to the mo¬ 
tion to strike out part of the second plea, without admitting 
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that said motion should be granted, respectfully asks leave 
of the Court to file an amended second plea and for reason 
thereof states that since the filing of the original second 
plea the defendant has continued its investigation and has 
obtained additional information as result of which it de¬ 
sires to file an amended second plea, and attaches hereto 
said proposed amended second plea. 

Respectfully submitted, 

WILLIAM F. KELLY 
P. J. J. NICOLAIDES 
Attorneys for Defendant 


Amended Second Plea to the Declaration of Cities Service 

Oil Company 

Filed December 20, 1937 
# * * 

Leave of Court having first been obtained, the defendant, 
Royal Indemnity Company, filed herein its amended second 
plea to the declaration in this cause and states that it is in¬ 
formed and believes and therefore avers that the material 
set forth in the bill of particulars was not furnished in con¬ 
nection with the contract involved in this case but states 
the facts to be that the B-W Construction Company’s sub¬ 
contractor, the New England Construction Company, 
77 to whom the material is alleged to have been fur¬ 
nished, was also a subcontractor of Wills, Taylor & 
Mafera Corporation, who had a contract with the United 
States Government for the construction of the National In¬ 
stitute of Health Building in the City of Washington, Dis¬ 
trict of Columbia and that the materials set forth in the 
bill of particulars was used in connection with the contract 
of Wills, Taylor & Mafera Corporation and not in connec¬ 
tion with the contract involved in this suit and denies that 
it is indebted to the intervener in the sum of $2,514.17 or 
any other sum. 

WILLIAM F. KELLY 
P. J. J. NICOLAIDES 
Attorneys for Defendant. 
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Affidavit of Kaiil K. Spriggs in Opposition to Leave To 
File Substituted Affidavit of Defense 

Filed December 22, 1937 
* * # 

Kahl K. Spriggs, being lirst duly sworn, deposes and 
says that he is associated with the firm of Ellis, Houghton 
& Ellis, attorneys at law, Southern Building, Washington, 
D. C., and is one of counsel for Cities Service Oil Company, 
a corporation, formerly Crew Levick Company, a corpora¬ 
tion, intervener herein; that by letter dated and sent Janu¬ 
ary 5, 1935, the said intervener as Crew Levick Company, 
through its counsel, notified the defendant, Koval Indemnity 
Company, of its claim, for materials furnished in the sum of 
$2,514.17, which has now been asserted in this cause and 
demanded payment of such sum from the defendant; that 
the defendant acknowledged receipt of such letter by its 
letter of January 30, 1935 and stated the matter was 
7S being referred by it to its principal, B-W Construc¬ 
tion Company. Affiant is reliably and credibly in¬ 
formed by his client and offers and expects to prove herein 
that said intervener as Crew Levick Company on or about 
October 15, 1932, having theretofore furnished B-W Con¬ 
struction Company with an itemized statement of the ma¬ 
terials furnished as set forth in the intervening petition 
and particulars of demand herein, notified said B-W Con¬ 
struction Company that the balance of $2,514.17 due from 
New England Construction Corporation for the materials 
so furnished was still unpaid, and B-W Construction Com¬ 
pany, through its then counsel, William H. Mondell, Esq., 
Investment Building, Washington, D. C., acknowledged said 
notification as follows: 

“The B-W Construction Company has referred to me 
your letter to it of October 15 in which you notify them that 
the New England Construction Company has as yet not 
paid the balance you state is due you from the said New 
England Company in the amount of $2,514.17 for Petroleum 
products furnished in connection with the work done on 
the United States Post Office building at North Capitol and 
0 Streets, Washington, D. C. 

Thanking you for this information, I am 
Very truly yours 

(Sgd.) WILLIAM H. MONDELL”. 
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By letter dated and sent November 9, 1936, said intervener, 
through its counsel, again called attention of the defendant 
to the unpaid balance due intervener of $2,514.17 and that 
suit would be instituted against defendant at the appropri¬ 
ate time, and defendant acknowledged such letter by its 
letter of November 12, 1937 and suggested that the matter 
be taken up with B-AY Construction Company direct, which 
affiant did, by letter dated November 14, 1936, and which 
was acknowledged by B-AA' Construction Company by letter 
dated November 17, 1936. By letter dated and sent March 
1, 1937 intervener through its counsel again advised 
79 defendant of the above unpaid balance and defendant 
in its letter of March 3, 1937 stated it was immedi¬ 
ately bringing the letter to the attention of the principal. 

Affiant further says that on or about the lltli day of Feb¬ 
ruary, 1935, intervener as Crew Levick Company was al¬ 
lowed to intervene in equity cause No. 57934 in the then Su¬ 
preme Court of the District of Columbia in a suit entitled 
Globe Indemnity Company, plaintiff, against AVills Taylor 
& Mafera Corporation, and others, defendants. The bill 
of complaint in said equity cause No. 57934 and the inter¬ 
vening petition of Crew Levick Company are hereby re¬ 
ferred to. 

The claim of said Crew Levick Company for materials in 
the amount of $432.44 was settled by Globe Indemnity Com¬ 
pany through its counsel, Messrs. Kelly & Nicolaides, on or 
about the 1st of March, 1935, after full particulars of such 
claim had been furnished, including an itemized statement 
of account. 

KAHL K. SPRIGGS 

Subscribed and sworn to before me, this 21 day of De¬ 
cember, 1937. 


(Notarial Seal) 


MINERVA G. CULTON 
Notary Public , D. C . 
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80 District Court of the United States for the 

District of Columbia 

Wednesday, December 22, 1937. 

Session resumed pursuant to adjournment, Hon. Daniel 
W. O’Donoghue, Justice, presiding. 

* # # 

Upon consideration of the motion of intervener, Cities 
Service Oil Company, filed herein, for judgment under the 
73rd rule against the defendant herein, it is ordered that 
said motion be, and the same is hereby granted. 

Further, upon consideration of the oral motion this day 
made by the defendant, for leave to file a substituted affidavit 
of defense, it is ordered that said motion be, and the same is 
hereby denied. 

To the foregoing order an exception is duly noted and al¬ 
lowed. 

Wherefore, it is considered that the intervener, Cities 
Service Oil Company, recover of the defendant herein the 
sum of Two Thousand Five Hundred Fourteen Dollars and 
Seventeen Cents ($2514.17) with interest thereon from 
August 26, 1937, together with costs of suit to be taxed by 
the clerk and have execution thereof. 

From the foregoing order the defendant bv its attornevs 
of record, in open Court, notes an appeal to the United 
States Court of Appeals for the District of Columbia; 
whereupon, an undertaking to act as a supersedeas bond is 
hereby fixed in the sum of Three Thousand Dollars 
($3000.00), and a further undertaking to act as a cost bond 
is hereby fixed in the sum of One Hundred Dollars ($100.00) 
with leave to deposit Fifty Dollars ($50.00) cash with the 
clerk in lieu thereof. 


81 Memorandum 

DECEMBER 29,1937 

Undertaking ($100) on appeal of Royal Indemnity Co. ap¬ 
proved and filed. (Cities Service Oil Co., Intervener). 
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Further Assignment of Errors 

Filed January 6, 1938 
* * « 

Now comes the defendant and files this, its further as¬ 
signment of errors. 

1. The Court erred in refusing: to grant the defendant's 
motion for leave to file Substituted Affidavit of Defense to 
Intervening Petition of the Cities Service Oil Company. 

2. The Court erred in holding that the defendant’s Af¬ 
fidavit of Defense to the Intervening Petition of the Cities 
Service Oil Company was not a sufficient affidavit of de¬ 
fense within the meaning of the 73d Rule. 

3. The Court erred in sustaining the motion of the Cities 
Service Oil Company for judgment under the 73d Rule. 

4. The Court erred in entering judgment in favor of the 
Cities Service Oil Company. 

5. The Court erred in entering summary judgment in the 
statutory proceedings herein, wherein other interventions 
on behalf of materialmen and laborers are pending, particu¬ 
larly since only one trial and one judgment can be had on 
the bond in suit. 

WILLIAM F. KELLY 
P. J. J. XICOLAIDES 
Attorneys for Defendant. 


82 Memorandum 

JANUARY 28,1938 

Order of United States Court of Appeals for the District 
of Columbia extending time to file transcript to and includ- 
in February 28, 1938, filed. 


Appellant's Designation of Record 

Filed November 27, 1937 

# ♦ # 


The defendant, having perfected an appeal herein to the 
United States Court of Appeals for the District of Columbia, 
hereby requests the Clerk of the District Court of the United 
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States for the District of Columbia to prepare a transcript 
of record on appeal, including the following: 

1. Intervening Petition of Equipment Corporation of 
America and Affidavit of Merit. 

2. Pleas and Affidavit of Defense to Intervening Petition 
of Equipment Corporation of America. 

2. Motion of Equipment Corporation of America for 
judgment under 73d Rule. 

4. Minute Entry denying motion of Equipment Corpora¬ 
tion of America for judgment under 73d Rule. 

5. Intervening Petition of Woodbury Granite Company 
and Affidavit of Merit. 

6. Pleas and Affidavit of Defense to Intervening Petition 
of Woodbury Granite Company. 

7. Motion of Woodbury Granite Company for judgment 
under 73d Rule. 

8. Motion for leave to file Substituted Affidavit of Defense 
to Intervening Petition of Woodbury Granite Company. 

9. Minute Entry overruling defendant's Motion to 
S3 lilc Substituted Affidavit of Defense to Intervening 
Petition of Woodbury Granite Company, and excep¬ 
tion thereto. 

10. Minute Entry of judgment for Woodbury Granite 
Company. 

11. Memorandum of noting of appeal from judgment in 
favor of Woodbury Granite Company, and fixing amount of 
bond on appeal. 

12. Memorandum of filing costs bond on appeal to judg¬ 
ment in favor of Woodbury Granite Company. 

13. Intervening Petition of American Blower Corpora¬ 
tion and Affidavit of Merit. 

14. Pleas and Affidavit of Defense to Intervening Peti¬ 
tion of American Blower Corporation. 

15. Motion of American Blower Corporation for judg¬ 
ment under 73d Rule. 

16. Motion for leave to file Substituted Affidavit of De¬ 
fense to Intervening Petition of American Blower Corpora¬ 
tion. 

17. Minute Entry overruling defendant’s Motion to file 
Substituted Affidavit of Defense to Intervening Petition of 
American Blower Corporation, and exception thereto. 

18. Minute Entry of judgment for American Blower Cor¬ 
poration. 
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l. ( ). Memorandum of notin’*- of appeal from judgment in 
favor of American Blower Corporation, and fixing amount 
of bond on appeal. 

20. Memorandum of the filing of supersedeas bond on ap¬ 
peal to judgment in favor of American Blower Corporation. 

21. Assignment of Errors. 

22. Copy of this designation of record. 

WILLIAM F. KELLY 
P. J. J. NICOLAIDES 

Attorneys for Defendant. 


S4 Service of copy of the foregoing 

record is herebv acknowledged this - 
vember, 1937. 


designation of 
— day of Xo- 


BRAXDEXBUBO & BRANDENBURG, 
By THOMAS S. JACKSON 11/26/37 
Attorneys for American Blower Cor¬ 
poration. 


JOSEPH FA 1R BAXKS 11 /27/37 

EDWARD STAFFORD, 11 27/37 
Attorneys for Woodbury Granite Com¬ 
pany. 


Countcr-Dcsiynation of Record by Appellee Woodbury 

Granite Company 

Filed December 3, 1937 

# # * 

Comes now the intervener. Woodbury Granite Company, 
by its attorneys, and designates the following to be included 
in the transcript of record on appeal herein in addition to 
the designation of the defendant, Royal Indemnity Com¬ 
pany : 

1. Memorandum of the filing, and the date thereof, of the 
declaration of the United States to the use of the Hudson 
Supply and Equipment Company. 

2. Particulars of demand of the Woodbury Granite Com¬ 
pany, intervener. 

3. Stipulation of counsel, filed herein on the 3rd day of 
December, 1937, relating to the amount of interveners’ 
claims herein. 
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4. Copies of counter designations filed by both appellees 
herein. 

JOSEPH FAIRBANKS 
EDWARD STAFFORD 
Attorney* for Woodbury Gran¬ 
ite Company , Intervener. 

So Receipt of a copy of the foregoing acknowledged 
this 3 day of December, 1937. 


KELLY & NICOLAIDES 
Attorneys for Royal Indemnity 
Company, Defendant. 


Conntcr-Dcsiynation of Record by Appellee American 

Blower Corporation 

Filed December 3, 1937 

• * * 

Pomes now the Intervener, American Blower Corpora¬ 
tion, by its attorneys, and designates the following to be 
included in the transcript of record on appeal herein in ad¬ 
dition to the designation of the defendant, Royal Indemnity 
Company: 

1. Memorandum of the filing, and the date thereof, of 
the declaration of the United States to the use of the Hud¬ 
son Supply and Equipment Company. 

2. Particulars of Demand of the American Blower Cor¬ 
poration, Intervener, and copies of invoices attached 
thereto. 

3. Stipulation of counsel, filed herein on the 3rd day of 
December, 1937, relating to the amount of Intervener’s 
claims herein. 

BRANDENBURG & BRANDENBURG 
Bv: THOMAS S. JACKSON 

•f 

Attorneys for the American Blower 
Corporation, Intervener. 

Receipt of a copy of the foregoing acknowledged this 2 
day of December, 1937. 


KELLY & NICOLAIDES 
Attorneys for Royal Indemnity 
Company, Defendant. 
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SO Appellant's Further Designation of Record 

Filed Jainiarv (j, 11)38 


The defendant, having perfected an appeal herein to the 
Cnited States Court of Appeals for the District of Colum¬ 
bia, hereby requests the Clerk of the District Court of the 
Cnited States for the District of Columbia to include in the 
transcript of record on appeal the following;: 

1. Intervening Petition of the Cities Service Oil Com¬ 
pany and Affidavit of Merit. 

2. Pleas and Affidavit of Defense to Intervening Petition 
of Cities Service Oil Company. 

3. Motion of Cities Service Oil Company for Judgment 
under 73d Rule. 

4. Motion of Cities Service Oil Company to Strike Out 
Part of Second Plea. 

a. Defendant's Memorandum in Opposition to Motion of 
Cities Service Oil Company for Judgment under the 73d 
Rule and Substituted Affidavit of Defense. 

(). Defendant's Memorandum in Opposition to Motion of 
Cities Service Oil Company to Strike Out Part of Second 
Plea and Amended Second Plea to the Declaration of the 
Cities Service Oil Company. 

7. Minute Entrv Overruling Defendant’s Motion to file 
Substituted Affidavit of Defense to Intervening Petition of 
Cities Service Oil Company and exception thereto. 

8. Minute Entry of Judgment for Cities Service Oil Com¬ 
pany. 

1). Memorandum of noting of appeal from judgment in 
favor of Cities Service Oil Company and fixing amount of 
bond on appeal. 

87 10. Memorandum of tiling cost bond on appeal to 

the judgment in favor of the Cities Service Oil Com¬ 
pany. 

11. Further assignment of errors. 

12. Copy of this further designation of record. 

WILLIAM F. KELLY 
P. J. J. XICOLAIDES 
Attorneys for Defendant. 
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Service of a copy of the foregoing: further designation of 
record is hereby acknowledged this 6th day of January, 
1938. 

ELLIS HOUGHTON AND ELLIS 
By KAHL K. SPRIGGS 
Attorneys for Cities Service Oil 
Company. 


Counter Designation of Record of Intervener Cities Service 

Oil Company 

Filed January 11, 1938 

* • * 

The intervening petitioner, Cities Service Oil Company, 
a corporation, by its attorneys, hereby requests the Clerk 
of the above entitled Court to include also in the transcript 
of record on appeal, the following: 

1. Affidavit of Kahl K. Spriggs in opposition to motion 
to file substituted affidavit of defense. 

ELLIS, HOUGHTON & ELLIS 
By KAHL K. SPRIGGS, 
Attorneys for Cities Service 
Oil Co 

88 Service of copy of the counter designation of rec¬ 
ord of Cities Service Oil Company is hereby acknowl¬ 
edged this 10 day of January, 1938. 

P. J. J. NICOLAIDES 
Attorney for Defendant. 


89 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 88, both inclusive, 
to be a true and correct transcript of the record according 
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to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 8S001 at Law, 
wherein United States of America, to the use and benefit 
of Hudson Supply & Equipment Company, a corporation, 
is Plaintiff and Royal Indemnity Company, a corporation, 
is Defendant, as the same remains upon the files and of 
record in said Court. 

IX TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 18th day of February, 1938. 

CHARLES E. STEWART, 
(Seal) Clerk. 

By CHAS. B. COFLIN, 
Assistant Clerk. 

Endorsed on Cover: No. 7122. Roval Indemnity Com- 
pany, Appellant, vs. Woodbury Granite Company, &e. et al. 
United States Court of Appeals for the District of Colum¬ 
bia Filed Feb 28 1938 Joseph W. Stewart, Clerk 



Uttiirii States (tnurx nf Apppals 
fnr Ihp Bislrirt nf (fnlitmbia 

January Term, 1938 




William F. Kelly', 

P. J. J. Nicolaides, 
Bernard J. Long, 
Attorneys for Appellant. 


IYNON PAINTING CO.. INC.. WASHINGTON. 0. C. 
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UnUrb States (Court of Apprals 
for Hiutrirt of (Columbia 

January Term, 1938 


No. 7122 


Royal Indemnity Company, Appellant , 


v. 

Woodbury Granite Company, Inc., Intervener; Amer¬ 
ican Blower Corporation, Intervener; and Cities 
Service Oil Company, Intervener. 


INTRODUCTION 

This is an appeal by the Royal Indemnity Company, 
the defendant below, from three (3) separate and dis¬ 
tinct judgments rendered by the District Court of the 
United States for the District of Columbia on motions 
for judgment under the 73d Rule, which Rule is as 
as follows: 

“1. Summary Judgment on Affidavit.—In any 
action arising ex contractu, if the plaintiff or his 
agent shall have filed, at the time of bringing his 
action, an affidavit setting out distinctly his cause 
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of action, and the sum he claims to be due, exclusive 
of all set-offs and just grounds of defense, and 
shall have served the defendant with copies of his 
declaration and of said affidavit, he shall be entitled 
to a judgment for the amount so claimed, with in¬ 
terest and costs, unless the defendant shall file, 
along with his plea, if in bar, an affidavit of de¬ 
fense, denying the right of the plaintiff as to the 
whole or some specified part of his claim, and spe¬ 
cifically stating also, in precise and distinct terms, 
the grounds of his defense, which must be such as 
would, if true, be sufficient to defeat the plaintiff’s 
claim in whole or in part. And where the defend¬ 
ant shall have acknowledged in his affidavit of de¬ 
fense his liability for a part of the plaintiff’s claim 
as aforesaid the plaintiff, if he so elect, may have 
judgment entered in his favor for the amount so 
confessed to be due. After taking such final judg¬ 
ment for the amount so confessed, the plaintiff 
shall have the right to prosecute the remainder of 
his claim in that suit and (if he sustains his claim 
for such remainder) to have a further final judg¬ 
ment therefor. 

“2. Decedent’s Representative.—The provisions 
of this rule shall not apply to defendants who are 
representatives of a decedent’s estate, except when 
the affidavit filed with the declaration sets forth 
that the contract sued on was directly with such 
representative. 

“3. When Corporation Defendant.—When the 
defendant is a corporation, the affidavit of defense 
may be made by an officer, agent, or attorney of 
such corporation.” 

These judgments were in favor of the appellees, as 
follows: 
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October 26, 1937 Woodbury Granite Company, Inc $8,868.43 

with interest from March 30, 1937, 
and costs. (Rec. p. 61) 

October 26, 1937 American Blower Corporation 10,240.16 

with interest from August 24, 1934, 
and costs. (Rec. p. 61) 

December 22, 1937 Cities Service Oil Company 2,514.17 

with interest from August 26, 1937, 
and costs. (Rec. p. 69) 

The original suit was tiled on March 6, 1937, entitled 
“United States of America to the use and benefit of 
Hudson Supply and Equipment Company, a corpora¬ 
tion, v. Koval Indemnity Company, a corporation,” 
(Rec. 1) and was an action based upon the Act of 
Congress of August 13, 1894, as amended February 25, 
1905, known as the Heard Law which is as follows: 

“Any person or persons entering into a formal 
contract with the United States for the construc¬ 
tion of any public building, or the prosecution and 
completion of any public work, or for repairs upon 
any public building or public work, shall be re¬ 
quired, before commencing such work to execute 
the usual penal bond, with good and sufficient sure¬ 
ties. with the additional obligation that such con¬ 
tractor or contractors shall promptly make pay¬ 
ments to all persons supplying him or them with 
labor and materials in the prosecution of the work 
provided for in such contract; and any person, 
company, or corporation who has furnished labor 
or materials used in the construction or repair of 
any public building or public worn, and payment 
for which has not been made, shall have the right 
to intervene and be made a party to any action in¬ 
stituted by the United States on the bond of the 
contractor, and to have their rights and claims ad¬ 
judicated in such action and judgment rendered 
thereon, subject, however, to the priority of the 



4 


claim and judgment of the United States. If the 
full amount of the liability of the surety on said 
bond is insufficient to pay the full amount of said 
claims and demands, then, after paying the full 
amount due the United States, the remainder 
shall be distributed pro rata among said inter¬ 
veners. If no suit should be brought by the United 
States within six months from the completion and 
final settlement of said contract, then the person 
or persons supplying the contractor with labor and 
materials shall, upon application therefor, and fur¬ 
nishing affidavit to the department under the di¬ 
rection of which said work has been prosecuted 
that labor or materials for the prosecution of such 
work has been supplied by him or them, and pay¬ 
ment for which has not been made, be furnished 
with a certified copy of said contract and bond, 
upon which he or they should have a right of action, 
and shall be, and are hereby, authorized to bring 
suit in the name of the United States in the district 
court of the United States in the district in which 
said contract was to be performed and executed, ir¬ 
respective of the amount in controversy in such 
suit, and not elsewhere, for his or their use and ben¬ 
efit, against said contractor and his sureties, and to 
prosecute the same to final judgment and execu¬ 
tion: Provided, That where suit is instituted by 
any of such creditors on the bond of the contractor 
it shall not be commenced until after the complete 
performance of said contract and final settlement 
thereof, and shall be commenced within one year 
after the performance and final settlement of said 
contract, and not later: And provided further, 
That where suit is so instituted by a creditor or 
by creditors, only one action shall be brought, and 
any creditor may file his claim in such action and 
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be made party thereto within one year from the 
completion of the work under said contract, and 
not later. If the recovery on the bond should be 
inadequate to pay the amounts found due to all 
of said creditors, judgment shall be given to each 
creditor pro rata of the amount of the recovery. 
The surety on said bond may pay into court, for 
distribution among said claimants and creditors, 
the full amount of the sureties’ liability, to wit, 
the penalty named in the bond, less any amount 
which said surety may have had to pay to the 
United States by reason of the execution of said 
bond, and upon so doing the surety will be relieved 
from further liability: Provided further, That in 
all suits instituted under the provisions of this sec¬ 
tion such personal notice of the pendency of such 
suits, informing them of their right to intervene 
as the court may order, shall be given to all known 
creditors, and in addition thereto notice of publi¬ 
cation in some newspaper of general circulation, 
published in the State or town where the contract 
is being performed, for at least three successive 
weeks, the last publication to be at least three 
months before the time limited therefor. (Aug. 13, 
1894, c. 280, 28 Stat. 278; Feb. 24, 1905, c. 778, 33 
Stat. 811; Mar. 3,1911, c. 231, § 291,36 Stat. 1167.) ” 

According to the pleadings the B-W Construction 
Company, a corporation, entered into a contract with 
the United States of America on April 23, 1932, to fur¬ 
nish all labor and materials and perform all work re¬ 
quired for the extension to and remodeling and enlarg¬ 
ing of the Post Office at Washington, D. C., and there¬ 
after, on April 27, 1932, the B-W Construction Com¬ 
pany and the appellant, Royal Indemnity Company, 
who will hereafter be called the defendant, executed a 
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surety bond in accordance with the statute hereinbe¬ 
fore referred to. The contract having been finally set¬ 
tled, the use plaintiff Hudson Supply and Equipment 
Company filed the suit to recover for materials al¬ 
leged to have been furnished to a subcontractor, and 
thereafter various intervening petitions were filed, 
among whom were the appellees. The principal upon 
the bond, B-W Construction Company, was not made 
a defendant in the case. 

STATEMENT OF THE CASE 

As this appeal involves three separate judgments 
rendered on behalf of three different parties, and differ¬ 
ent questions of law are involved in each, we shall take 
up each judgment separately. 

WOODBURY GRANITE COMPANY CLAIM 

The intervening petition of the Woodbury Granite 
Company was filed on March 30, 1937 (Rec. 9) and 
there was filed therewith an affidavit of merit under 
the 73d Rule, which stated in substance that on, to wit, 
the 1st day of May, 1932, the Woodbury Granite Com¬ 
pany entered into a formal subcontract in writing with 
the B-W Construction Company wherein and whereby 
the Woodbury Granite Company agreed to furnish all 
Bethel White Granite called for by the specifications 
of the contract between the United States of America 
and the B-W Construction Company at the rate of 
$2.50 per cubic foot and that the Woodbury Granite 
Company did furnish and deliver to the B-W Construc¬ 
tion Company certain shipments of granite set forth in 
the Particulars of Demand, and that in accordance 
with the terms of the subcontract there was due to 
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the Woodbury Granite Company from the B-W Con¬ 
struction Company the sum of $87,368.43, on account 
of which there had been paid $78,500.00, leaving a bal¬ 
ance due the Woodbury Granite Company from the 
B-W Construction Company under the terms of said 
subcontract the sum of $8,868.43, and that all of the 
materials furnished were necessarv for and were ac- 
tually used in the performance of the work required to 
be done under the contract between the United States 
of America and the B-W Construction Company and 
that no part of said $8,868.43 had been paid. (Rec. 19 
and 20) 

To the foregoing intervening petition the defendant 
filed two ]deas on May 11, 1937 (Rec. 24), and attached 
thereto an affidavit of defense which stated in substance 
that the amounts charged for the materials set forth 
in the Particulars of Demand were not the fair and 
reasonable value of said materials but that on the con- 
trarv the fair and reasonable value of the materials 
claimed to have been furnished was approximately 
$50,000.00, and denied that the defendant was indebted 
to the Woodbury Granite Company in the sum of 
$8,868.43, or any other sum. (Rec. 26) 

To the foregoing affidavit of defense the Woodbury 
Granite Company, on June 11, 1937, filed a motion for 
judgment under the 73d Rule for want of sufficient 
affidavit of defense. (Rec. 28) 

The motion came on for hearing October 26, 1937 
(Rec. 60), at which time the defendant filed a motion 
for leave to file a substituted affidavit of defense (Rec. 
58) and sought thereby to incorporate in a substituted 
affidavit of defense the following allegations: 

1. That the amounts charged for the material set 
forth in the Particulars of Demand are excessive, ex¬ 
orbitant, unfair and unreasonable. 
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2. That the intervener has already been paid more 
than the fair and reasonable value, with due and proper 
allowance for profit thereon, of the material alleged 
to have been furnished. 

3. That at or about the time the intervener furnished 
the material set forth in the petition, it quoted and 
agreed to sell, to other contractors, material of the 
same general character for an amount much less than 
that set forth in the petition. 

4. That the intervener, prior to the filing of its pe¬ 
tition herein has never made any demand upon the 
defendant for payment of any amount claimed to be 
due in the said petition. 

The trial court granted the motion for judgment and 
overruled the defendant’s motion for leave to file a 
substituted affidavit of defense, to which an exception 
was noted by the defendant (Kec. 60), and thereupon 
entered judgment in favor of the Woodbury Granite 
Company against the defendant Koyal Indemnity Com¬ 
pany for the sum of $8,868.43, with interest thereon 
from March 30, 1937, and costs, from which judgment 
the defendant noted an appeal in open court. (Rec. 61) 

ASSIGNMENTS OF ERROR 

The assignments of error which are applicable to 
this claim are the following: 

1. The Court erred in refusing to grant the defend¬ 
ant’s motion for leave to file a substituted affidavit of 
defense to the intervening petition of Woodbury 
Granite Company. 
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3. The Court erred in holding that the defendant’s 
affidavit of defense to the intervening petition of 'Wood¬ 
bury Granite Company was not a sufficient affidavit of 
defense within the meaning of the 73d Rule. 

5. The Court erred in sustaining the motion of 
Woodbury Granite Company for judgment under the 
73d Rule. 

7. The Court erred in entering judgment in favor 
of the Woodbury Granite Company. 

10. The Court erred in entering summary judgments 
in the statutory proceedings herein, wherein other in¬ 
terventions on behalf of materialmen and laborers are 
pending, particularly since only one trial and one 
judgment can be had on the bond in suit. 


ARGUMENT 

1 . 

THE COURT ERRED IN REFUSING TO GRANT 
DEFENDANT’S MOTION FOR LEAVE TO 
FILE SUBSTITUTED AFFIDAVIT OF DE¬ 
FENSE. 

As this assignment of error is directed to all three 
of the judgments rendered in the case, discussion there¬ 
of will be taken up hereafter in connection with the 
judgment rendered in behalf of Cities Service Oil Com¬ 
pany. 
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3-5-7 

THE COURT ERRED IN HOLDING THAT THE 
DEFENDANT’S AFFIDAVIT OF DEFENSE 
TO THE INTERVENING PETITION OF 
WOODBURY GRANITE COMPANY WAS NOT 
A SUFFICIENT AFFIDAVIT OF DEFENSE 
WITHIN THE MEANING OF THE 73d RULE. 


Under this assignment will he consolidated assign¬ 
ments 3, 5 and 7 as they all relate to the one question 
as to whether or not the affidavit of defense was suf¬ 
ficient within the meaning of the 73d Rule. 

There is presented for consideration by this Court 
the single question of the measure of liability of a 
bondsman to a subcontractor, that is, whether or not 
a bondsman is liable only for the reasonable value of 
the materials furnished or liable for the amount which 
the contractor agreed to pay the subcontractor. The 
Trial Judge held that the defendant surety was bound 
by the prices set forth in the contract between the con¬ 
tractor and subcontractor irrespective of their rea¬ 
sonableness. 

The defendant contends that the liability of a bonds¬ 
man is for the reasonable value of the materials fur¬ 
nished, and having stated in the affidavit of defense 
that the reasonable value of the materials furnished 
was not the amount set forth in the Particulars of De¬ 
mand but on the contrary the fair and reasonable value 
was approximately $50,000.00, the affidavit of defense 
was sufficient under the 73d Rule since the Woodbury 
Granite Company admitted in its affidavit of merit that 
it had been paid $78,500.00. 

In the case of Puget Sound Bridge and Dredging 
Company v. Jahn & B res si, 268 Pac. 169, 149 Washing- 
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ton 37, decided June 8, 1928, by the Supreme Court of 
the State of Washington, a suit was filed by a subcon¬ 
tractor against the contractors Nicholas E. Jahn and 
Vincent Bressi and their surety, the United States Fi¬ 
delity & Guaranty Company, for the alleged agreed 
amount that the contractor was to pay for certain 
dredging. The bond provided among other things for 
the faithful performance of the work and for the pay¬ 
ment of all laborers, mechanics and materialmen who 
shall labor upon or furnish material for the work. The 
Trial Court found that according to the contract the 
subcontractor was to be paid at the rate of $2.49 per 
cubic foot and that this price was the reasonable value 
of the services and entered a judgment against the con¬ 
tractor and surety upon that basis. On appeal the 
Upper Court held that the Trial Court was in error in 
interpreting the contract and, based thereon, the rate 
was $3.65. In the course of its opinion the Court said: 

“The bondsman contends that its liability to the 
subcontractor is not necessarily measured by the 
contract between the subcontractor and Jahn & 
Bressi; that it is liable only for the reasonable 
value of the services performed by the contractor 
under its contract, and that the reasonable value of 
the services does not exceed that found by the 
Court.” 

# • • • * * 

“On the question in dispute between the sub¬ 
contractor and the bondsman we do not understand 
that the subcontractor contends that it may recover 
in excess of the reasonable value of the services. 
If it does so, however, its contention is contrary to 
the settled doctrine of this Court. Our rule is that, 
as against the bondsman of the principal con¬ 
tractor, a subcontractor performing services or a 


materialman furnishing material cannot recover in 
excess of the reasonable value of the services per¬ 
formed or the reasonable value of the materials 
furnished.” 

• ••*** 

“On the appeal by the subcontractor, therefore, 
we conclude that the appellant is entitled to recover 
against Jahn & Bressi for the excavation at the 
contract rate of $3.65 per cubic yard and against 
the bonding company at the rate allowed by the 
Trial Court.” 

The case of Panama Commercial Co. v. Tingey 
et al., 26 Calif. App. 574, 147 Pac. 585, decided 1915 by 
the District Court of Appeals, Second District, Cali¬ 
fornia, was an action by the Panama Commercial Co. 
to recover from the United States Fidelity & Guaranty 
Company, as surety upon the bond of C. H. Tingey, 
given as contractor for the doing of certain street work 
in the City of San Diego. The bond, after reciting that 
the obligors, namely, Tingey as principal and the 
United States Fidelity & Guaranty Company as surety, 
were bound unto all persons performing labor or fur¬ 
nishing material to be used in the work called for by 
said contract, contained a provision to the effect that if 
the principal therein, Tingey, failed to pay for any 
materials or supplies furnished for the work or for 
any labor done thereon the United States Fidelity & 
Guaranty Company, as surety, would pay the same to 
an amount not exceeding the sum specified in the bond. 

The Court, in the course of its opinion, stated as fol¬ 
lows : 


“The only point made herein by appellant, other 
than those presented in the other case, is that the 
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action was to recover on the bond the value of the 
material furnished, and it appeared in the course 
of the trial that the materials were furnished pur¬ 
suant to a contract made with one Rubendahl, sub¬ 
contractor under Tingey. The action was to re¬ 
cover upon the covenant contained in the bond to 
the effect that defendant Tingey and appellant 
would pay for the materials used in the perform¬ 
ance of the work. While the price specified in the 
contract would be the measure of recovery in an 
action thereon against Rubendahl, with whom the 
contract was made, nevertheless, as against de¬ 
fendants in an action on the bond the measure of 
recovery as against them teas the value of the 
materials, which appears to have been as specified 
in the contract under which the materials were 
furnished to Rubendahl. 99 (Italics supplied.) 

The case of Utah Construction Company, et al., v. 
V. S., 15 Fed. (2) 21, decided by the Circuit Court of 
Appeals for the 9th Circuit November 15, 1926, was a 
suit upon a bond given in accordance with the same 
statute under which the bond was given in the present 
case. 

The suit was to recover for the rental of certain 
equipment and was based upon a written contract pro¬ 
viding for a definite amount of rental. The Lower 
Court, among other things, held that the rentals named 
were reasonable and, on appeal, that same question 
was raised, that is, whether the agreed amount of rental 
was excessive, and while the Court held that the rental 
was not unreasonable, the question as to whether or not 
the agreed rental was fair and reasonable was consid¬ 
ered by the Court even though, as in the present case, 
a specific amount had been originally agreed upon. The 
Court in the course of its opinion stated as follows: 
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“Considering then that the use of the tug was 
the most practical means of getting the sand and 
gravel to the weir we think the contract between 
Paul and Lindstron was not an unreasonable one, 
and the allowance made up to the time the tug was 
floated was just and proper.” 

In the case of Massachusetts Bonding and Insurance 
Com pang v. U. 6’., 88 Fed. (2) 388, decided by the Cir¬ 
cuit Court of Appeals for the Fifth Circuit March 3, 
1937, which was a suit involving the same statute as is 
involved in the present case, suit was tiled to recover 
among other things for the rental for certain trucks. 

The case was referred to an auditor and then went 
to the Court without a jury and he made special find¬ 
ings of fact, among which was the denial of recovery 
for the truck rental “on the ground that the rental 
charged was excessive and a fair amount had already 
been paid.” 

It will be noted that in this case, as well as the case 
upon appeal, there was an agreement between the con¬ 
tractor and subcontractor for a definite amount of 
rental, notwithstanding which an issue was raised as 
to whether or not it was fair and reasonable. 

On appeal the Court sustained the Lower Court’s 
finding and held that the rental agreed upon was not 
the fair and actual rent. 

The question raised by this assignment of error is 
not whether the amount agreed upon between the B-W 
Construction Company and the Woodbury Granite 
Company was reasonable but whether or not a surety 
company has the right to question the reasonableness 
of the price agreed upon, and it is believed that the 
authorities will sustain the defendant’s contention that 
it has the right in a case of this kind to raise as an 
issue of fact the question of the reasonableness of the 
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amount agreed upon between the contractor and the 
subcontractor. 

The affidavit of defense not only denies that the sum 
of $87,368.43 is not the fair and reasonable value of 
the materials but goes further and states affirmatively 
that the fair and reasonable value of the material was 
$50,000.00, which is less than the Woodbury Granite 
Company lias already been paid. 

10 . 

THE COURT ERRED IX ENTERING SUMMARY 
JUDGMENTS IN THE STATUTORY PRO¬ 
CEEDINGS HEREIN WHEREIN OTHER IN¬ 
TERVENTIONS ON BEHALF OF MATERIAL- 
MEN AND LABORERS ARE PENDING, PAR¬ 
TICULARLY SINCE ONLY ONE TRIAL AND 
ONE JUDGMENT CAN BE HAD ON THE 
BOND IN SUIT. 

As this assignment of error is directed to all three 
of the judgments rendered in the case, discussion there¬ 
of will be taken up hereafter in connection with the 
judgment rendered in behalf of Cities Service Oil 
Company. 

AMERICAN BLOWER CORPORATION CLAIM 

The intervening petition of the American Blower 
Corporation was filed on July 9, 1937 (Rec. 28), and 
there was filed therewith an affidavit of merit under 
the 73d Rule which stated in substance that the B-W 
Construction Company, in the prosecution of the w*ork 
under the contract involved, engaged John F. LeBeau 
& Company, Inc., as a subcontractor and, at the special 
instance and request of John F. LeBeau & Company, 
Inc., the intervener agreed to furnish divers equipment, 
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supplies and materials as set forth in the Particulars of 
Demand, for which the John F. LeBeau & Company, 
Inc., agreed to pay the sum of $10,000.00, which price 
was fair and reasonable, besides freight charges, and 
in accordance with the agreement between the inter¬ 
vener and John F. LeBeau & Company, Inc., and that 
pursuant to said agreement the intervener did furnish 
to John F. LeBeau & Company, Inc., equipment, sup¬ 
plies and materials, and paid freight as set forth in the 
Particulars of Demand, and that said equipment, sup¬ 
plies and materials were required to be used and were 
actually used in the work involved and that no part of 
the price or charges or any interest thereon had been 
paid to the intervener, and that the appellant on the 
24th day of August, 1934, and at other times, had notice 
of the claim of the intervener, wherefore there was due 
from the appellant to the intervener the sum of 
$10,240.16, with interest from August 24, 1934. (Rec. 
41 and 42) 

To the foregoing intervening petition the defendant 
filed two pleas on August 4, 1937 (Rcc. 42 and 43), and 
attached thereto an affidavit of defense which states in 
substance that the defendant is informed and believes 
and therefore avers that the B-W Construction Com¬ 
pany, the defendant’s principal on the bond sued upon, 
has paid the John F. LeBeau & Company, Inc. in full 
for all labor and materials supplied the B-W Construc¬ 
tion Company by John F. LeBeau & Company, Inc. 
and, further, that the defendant has attempted to make 
an investigation as to whether or not the American 
Blower Corporation furnished John F. LeBeau & Com¬ 
pany, Inc. any labor or material which was used in the 
prosecution of the work covered by the contract in¬ 
volved for which the John F. LeBeau & Company, Inc. 
has not paid the American Blower Corporation, but 
that the defendant has been unable to obtain any 
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knowledge or information sufficient to form a belief as 

to whether the American Blower Corporation furnished 

John F. LeBeau & Company, Inc*, any labor or material 

which was used in the prosecution of the work covered 

bv said contract between the BAY Construction Com- 
% 

pany and the United States of America for which the 
said John F. LeBeau & Company, Inc., has not paid the 
American Blower Corporation, and has been unable to 
obtain anv knowledge or information sufficient to form 
a belief of any sum which the said John F. LeBeau & 
Company, Inc., agreed to pay to the American Blower 
Corporation, which it has not paid, and has been unable 
to obtain anv knowledge or information sufficient to 
form a belief of any balance due the American Blower 
Corporation for any such labor or material, or whether 
there is anv such balance, and it has no knowledge or 
information sufficient to form a belief as to whether or 
not the amounts charged in the Particulars of Demand 
are fair and reasonable, and denied that the defendant 
was indebted to the intervener in the sum of $10,240.16, 
or any other sum. (Rec. 44 and 45) 

To the foregoing affidavit of defense the American 
Blower Corporation filed a motion on September 2, 
1037, for judgment under the 73d Rule for want of suf¬ 
ficient affidavit of defense (Rec. 53). 

The motion came on for hearing on October 26, 
1937, at which time the defendant filed a motion for 
leave to file a substituted affidavit of defense (Rec. 59) 
and sought thereby to incorporate in a substituted affi¬ 
davit of defense the following allegations: 

1. That the John F. LeBeau Company has been paid 

in full by the BAY Construction Company for all labor 

and material furnished bv the John F. LeBeau Com- 

*> 

pany, whether directly or by and through its material 
men or subcontractors. 
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2. That the John F. LeBeau Company is no longer 
in business and the whereabouts of its former officers 
or agents is unknown to the defendant although effort 
has been to locate them. 

3. That John F. LeBeau, former president of the 
John F. LeBeau Company is under indictment in this 
Court for irregularities, consisting in part of making 
false records and representations concerning its sub¬ 
contracts, growing out of the sub-contract between the 
John F. LeBeau Company and the B-W Construction 
for work which the John F. LeBeau was to perform in 
connection with the Public Work involved in this suit. 

4. That the defendant has attempted to obtain infor¬ 
mation concerning the intervener’s claim from the B-W 
Construction Company, but the B-W Construction Com¬ 
pany was unable to furnish the defendant with know¬ 
ledge or information as to business dealings between 
the intervener and the John F. LeBeau, or as to any 
sum which the John F. LeBeau Company agreed to pay 
the intervener, which it has not paid, or of any balance 
due the intervener, or whether there is any such bal¬ 
ance. 

5. That the intervener, American Blower Corpora¬ 
tion, prior to the filing of its petition herein has never 
made any demand upon the defendant for payment of 
any amount claimed to be due in the said petition. 

The Trial Court granted the motion for judgment 
and overruled the defendant’s motion for leave to file 
a substituted affidavit of defense, to which an exception 
was noted by the defendant (Rec. 61) and thereupon 
entered judgment in favor of the American Blower Cor¬ 
poration against the defendant Royal Indemnity Com- 
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pany for the sum of $10,240.16, with interest from Au¬ 
gust 24, 1934, and costs, from which judgment the de¬ 
fendant noted an appeal in open Court. (Rec. 61) 

ASSIGNMENTS OF ERROR 

The assignments of error which are applicable to 
this claim are the following: 

2. The Court erred in refusing to grant defendant’s 
motion for leave to file a substituted affidavit of defense 
to the intervening petition of American Blower Cor¬ 
poration. 

4. The Court erred in holding that the defendant’s 
affidavit of defense to the intervening petition of the 
American Blower Corporation was not a sufficient af¬ 
fidavit of defense within the meaning of the 73d Rule. 

6. The Court erred in sustaining the motion of the 
American Blower Corporation for judgment under the 
73d Rule. 

8. The Court erred in entering judgment in favor 
of the American Blower Corporation. 

9. The Court erred in entering judgment to the 
American Blower Corporation for interest from Au¬ 
gust 24, 1934. 

10. The Court erred in entering summary judgments 
in the statutory proceedings herein, wherein other in¬ 
terventions on behalf of materialmen and laborers are 
pending, particularly since only one trial and one judg¬ 
ment can be had on the bond in suit. 


20 


ARGUMENT 

2 . 

TIIE COURT ERRED IX REFUSING TO GRANT 
DEFENDANT’S MOTION FOR LEAVE TO 
FILE SUBSTITUTED AFFIDAVIT OF DE¬ 
FENSE. 

As this assignment of error is directed to all three 
of the judgments rendered in the case, discussion 
thereof will be taken up hereafter in connection with 
the judgment rendered in behalf of Cities Service Oil 
Company. 


4-6-8 

THE COURT ERRED IN HOLDING THAT THE 
DEFENDANT'S AFFIDAVIT OF DEFENSE 
TO THE INTERVENING PETITION OF THE 
AMERICAN BLOWER CORPORATION WAS 
NOT A SUFFICIENT AFFIDAVIT OF DE¬ 
FENSE WITHIN THE MEANING OF THE 
73d RULE. 

Under this assignment will be consolidated assign¬ 
ments 4, 6 and 8 as they all relate to the one question 
as to whether or not the affidavit of defense was suf¬ 
ficient within the meaning of the 73d Rule. 

There is presented for consideration by this Court 
the single question as to whether or not in an action 
under the Heard Law (supra 3) by a materialman 
for materials alleged to have been furnished a subcon¬ 
tractor, an affidavit of defense by the surety stating 
that it has attempted to make an investigation of the 
matters and things alleged in the affidavit of merit 
but is without information or knowledge thereof and 
denying that it is indebted to the intervener is sufficient 
under the 73d Rule. 
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The Purpose of Law Rule 73. 

Law Rule 73 of the District Court of the United 
States for the District of Columbia is intended to pre¬ 
scribe the means of making an issue of fact in disputes 
arising- out of contract between the disputing parties. 
The purpose of the Rule is to prevent frivolous de¬ 
fenses and defeat attempts to use formal pleadings as 
means to delay the recovery of just demands. To be 
within the Rule the action must arise ex contractu, 
i.e., out of a contract. To come within the intention 
of the Rule the parties must be in a position to make 
an issue of fact. Ordinarily in such an action, the 
means of making an issue of fact are within the actual 
knowledge of the parties or otherwise available to 
them, and the courts of this and other jurisdictions, 
wherein a similar rule of procedure exists, have pro¬ 
ceeded upon such theory in requiring the defendant 
in its affidavit of defense to state specifically in clear 
and precise terms the grounds of the defense. Bailey 
v. District of Columbia , 4 App. 1). C. 356; Chapman v. 
Coal Company, 11 App. 1). C. 386; Gordon v. Fraser, 
13 App. D. C. 382; Columbia Laundry Company v. El¬ 
lis, 35 App. D. C. 583. 

Construction of the Rule with Reference 
to the Character of the Parties and Lack 
of Knowledge of the Facts. 

The question presented under this assignment of 
error does not present a situation where the parties 
contracted with each other and whom the Court might 
therefore well assume had knowledge of the facts. 
Neither does it present a case similar to that of Fidelity 
and Deposit Company of Maryland v. United States, 
20 App. D. C. 376, where the surety’s principal had 
knowledge of the facts and the surety was therefore 
presumed to have a like knowledge. 
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The present proceedings involve a situation where 
the claimant is a sub-sub-contractor of the defendant’s 
principal, the B-W Construction Company. The con¬ 
tract, upon which the claimant bases its right to re¬ 
cover, was with the defendant’s principal’s subcon¬ 
tractor’s subcontractor. The defendant is a party 
twice removed from the contracting parties even if it 
is placed in the shoes of the principal contractor with 
respect to knowledge of the facts. In such a situation 
the defendant cannot bv anv stretch of the imagina- 
tion be presumed to have knowledge of the claim as¬ 
serted against it. The only recourse open to it was 
to make an effort to obtain knowledge of the facts. 
This, the defendant states under oath, it has done and 
is, nevertheless, not in a position to state its defense 
in accordance with the literal requirements of Law 
Rule 73. The defendant proposed by its substituted 
affidavit of defense to set forth more in detail why it 
was unable to obtain any knowledge or information 
relative to the matters and things set up in the affi¬ 
davit of merit. 

The cases of Bailey v. District of Columbia; Chap¬ 
man v. Coal Company; Gordon v. Fraser; and Colum¬ 
bia Laundry Company v. Ellis, supra , all recognize in 
applying Law Rule 73 that there may be cases in which 
the defendant does not have within its knowledge the 
facts, although it has endeavored to obtain such knowl¬ 
edge, and that it would, therefore, be impossible for the 
defendant to file an affidavit of defense stating the spe¬ 
cific grounds of defense, and to grant summary judg¬ 
ment against the defendant in such a position would 
work injustice in the application of Law Rule 73. In 
the case of Bailey v. District of Columbia , supra, at p. 
369, the Court said: 

“Without, however, expressing any definite 
opinion as to the legal sufficiency of the pleas of 
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the defendant in the present action, we are of 
opinion that the affidavit of the Commissioners of 
the District, filed with those pleas, is sufficient. 
We must construe the rule of court with reference 
to the nature of the action, and of the defenses 
pleaded. We must also have reference to the char¬ 
acter of the parties, and their presumed means of 
personal knowledge of the facts involved in the 
defense. This is an action against a municipal cor¬ 
poration, whose administrative officers and agents 
are changeable. Those in charge of the affairs of 
the corporation at the time of the occurrence of 
the events and transactions involved, may have 
long since ceased to have any connection with the 
corporation; and those now in office may know little 
or nothing of the special facts of such transactions. 
Indeed, the Seventy-third Rule of the Supreme 
Court seems to contemplate and provide for such 
state of litigation. The second clause of the rule 
applies to this case by analogy.” 

By a similar analogy, Section 2 of Law Rule 73, 
applies to this case. The defendant is in a situation 
similar to that of a defendant who is a representative 
of a decedent’s estate, whom Section 2 of the rule ex¬ 
empts from its application. As stated by the Court in 
Bailey v. District of Columbia , supra: 

“All that can in reason be required is, that such 
state of facts, in support of the defense pleaded, be 
set forth in the affidavit as will satisfy the Court 
of the good faith of the defendant in making the 
defense, and that such defense is not of a frivolous 
or dilatory character. Further than this the Court 
cannot go in restricting the defendant in the exer¬ 
cise of his right to contest the demand of the 
plaintiff.” 
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The case of United States of America to the use of 
Hudson Supply and Equipment Company, et al. v. 
Metropolitan Construction Company and the 1loyal In¬ 
demnity Company , in the Supreme Court of the Dis¬ 
trict of Columbia (now District Court of the United 
States for the District of Columbia), Law Cause Xo. 
75,858, was exactly similar to the present situation. 
In that case a furnisher of materials sued the surety 
upon a bond which had been executed in accordance 
with the Heard Law for material furnished a subcon¬ 
tractor of the general contractor, who was the prin¬ 
cipal upon the bond. An affidavit of defense was filed 
practically identical with the affidavit of defense now 
under consideration and the claimant filed a motion 
for judgment for insufficiency of the affidavit of de¬ 
fense under Law Kule 73 and relied thereon upon the 
decision of this Court in the case of Fidelity and De¬ 
posit Company of Maryland v. United States, supra. 
The motion came on for hearing before the late Mr. 
Justice Ilitz, then sitting as an Associate Justice in 
the Supreme Court of the District of Columbia, and 
he denied the motion for judgment on the grounds that 
the case of Fidelity and Deposit Company of Maryland 
v. United States, supra, was not applicable, for the 
reason that the material alleged to have been supplied 
was not furnished to the general contractor, the prin¬ 
cipal upon the bond, and, therefore, it was not a case 
where the surety was charged with knowledge of its 
principal, and held that the affidavit of defense was 
sufficient to entitle the defendant to a trial of the mat¬ 
ters alleged in the claimant’s demand. In this con¬ 
nection it is interesting to note that the wisdom and 
justness of Mr. Justice Ilitz’s ruling was shown when 
the case came on for trial, for it developed that while 
the subcontractor would have been liable for the full 
amount claimed, the surety was not so liable because 
the full amount of the claim was not properly charge- 
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able against the particular work for which the surety 
had obligated itself under the bond it had executed. 

But we do not have to go further than the present 
case to find authority for our contention that in a case 
of this character the affidavit of defense involved is 
sufficient under the 73d Rule. 

On April 13, 1937, the Equipment Corporation of 
America filed an intervening petition therein (Rec. 2) 
and attached thereto an affidavit of merit substantially 
the same as the affidavit of merit filed bv the American 
Blower Corporation (Rec. 5, 6, 7, 8), to which the 
defendant filed pleas (Rec. 21) and an affidavit of de¬ 
fense (Rec. 22, 23 and 24) practically identical with 
the affidavit of defense now under consideration. To 
said affidavit of defense the Equipment Corporation 
of America filed a motion for judgment under the 73d 
Rule (Rec. 27), which motion came on for hearing be¬ 
fore Mr. Justice Bailey on June 2, 1937, prior to the 
filing and granting of the motions for judgment in¬ 
volved in this appeal, at which time he held that the 
affidavit of defense was sufficient and denied the mo¬ 
tion for judgment under the 73d Rule. (Rec. 27 and 28) 

Construction Placed Upon Rules of Summary Judg¬ 
ment by State Courts in Testing Sufficiency of 
Afiidavits of Defense for Lack of Knowledge 
Where Affidavit Recites an Effort to Obtain 
Such Knowledge. 

The only reported State and Federal cases which 
have been found covering the question of the sufficiency 
of an affidavit of defense reciting lack of knowledge 
after an effort to ascertain the facts in connection with 
the matters asserted in the plaintiff’s claim are found 
in decisions from the State of Pennsylvania. The 
Summary Judgment Rule and its purpose in actions 
arising ex contractu under the Practice Acts of Penn- 
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svlvania is similar to Law Rule 73 of this Court. See 
• 

Section 8 of the Practice Act of Pennsylvania , of May 
14 . 1915 , P.L. 483, as amended by the Act of June 12, 
1931, P.L. 557 and the Act of July 12, 1935, P.L. 666; 
Title 12, Section 390, Pardon's Pennsylvania Statutes, 
and the cases of Muir v. Preferred Accident Insurance 
Company, 203 Pa. 338, 340 (1902) and Fulton Fanners 
Association v. Bomberger, 262 Pa. 43 (1918). 

The interpretation placed by the Pennsylvania 
Courts in application of Section 8 of the Practice Act 
of May 14. 1915, prior to its amendments, on affidavits 
of defense in which the specific grounds of defense are 
not asserted by reason of a lack of knowledge, is sum¬ 
marized in the case of the Continental Oil Company v. 
Atlas Assurance Company, 278 Pa. 558; 125 Atl. 497 
(1924). The Court, in its opinion, at p. 561, states 
the rule to be: 

“The averments relied upon to defeat the action 
must be examined in light of the rule that facts 
not denied are to be considered as admitted and 
where contradicted on information and belief, the 
defendant must allege he expects to be able to 
prove their falsity, unless the affiant avers in¬ 
ability to obtain any information in regard to the 
matters in dispute after a proper investigation. 
Buehler v. U. S. Fashion Plate Company, 269 Pa. 
428; Franklin S. R. Company v. Hanscom Bros., 
273 Pa. 98.” 

And, in the case of Thomas Cronin Co. v. Lewellyn, 
9 Fed. (2) 974 (District Court for the Western Dis¬ 
trict of Pennsylvania, November 15, 1925), it was 
held that the affidavit of defense was sufficient, al¬ 
though the defendant did not set out the names of the 
persons from whom he sought knowledge, nor state all 
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other sources of information to which he applied in 
order, as was contended by the appellee, “that the 
Court might in every instance determine whether the 
defendant had sufficiently exhausted all sources of in¬ 
formation and belief so as to put the plaintiff to the 
proof of the facts alleged.” 

Likewise, in the case of Delaware County Trust Com¬ 
pany v. Long, 26 Pa. Sup. Ct. 77 (1921), the defendant, 
an endorser of a check, was not in a position to have 
knowledge of the fact of presentation and demand for 
payment. In his affidavit of defense he stated that he 
had no knowledge of presentment and demand for pay¬ 
ment and, therefore, denied the same. He was a party 
removed from the actual transaction, as is the de¬ 
fendant in this case. The Court held his affidavit to be 
sufficient so as to avert summary judgment by con¬ 
struing the recitals to be a sufficient denial of the 
essential facts alleged, namely, presentation and de¬ 
mand for payment. 

At the date of the above-cited decisions, Section 8 
of the Practice Act of Pennsylvania, Act of May 14, 
1915, P.L. 483, provided as follows: 

“It shall not he sufficient for a defendant in his 
affidavit of defense to deny generally the allega¬ 
tions of the statement of claim, or for a plaintiff in 
his reply to deny generally the allegations of a set¬ 
off, counterclaim or new matter; but each party 
shall answer specially each allegation of fact which 
he does not admit the truth, except as provided in 
sections seven (389) and thirteen (412).” 

By the amendments of June 12, 1931, P.L. 557, Sec¬ 
tion 1, and July 12, 1935, P.L. 666, Section 1, Section 8 
was amended to conform with the judicial interpreta¬ 
tion placed upon it by the Courts in application to situ- 
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ations as presented in the cited cases and as presented 
in the present case on this appeal. The amendments 
provided as follows: 

“Frovided, however, That if either the defend¬ 
ant or the plaintiff has no knowledge, and after 
reasonable investigation is unable to ascertain 
whether or not the facts alleged by the opposite 
party are true, or if means of proof of the facts 
alleged are under the exclusive control of the party 
making the allegations, it shall be a sufficient an¬ 
swer to allege that either or both such conditions 
exist and to demand proof of such alleged facts by 
the opposite party. In no event shall either party 
be required to inquire of the opposite party as to 
alleged facts the proof of which is under the ex¬ 
clusive control of the opposite party and, in no 
event, shall the party demanding proof of such 
alleged facts be required to state specifically or 
otherwise, or to prove what reasonable investiga¬ 
tion he has made to obtain the information of 
which he alleges he has no knowledge; but his 
affidavit alone shall be deemed sufficient to support 
his allegations of reasonable investigation.” 

The foregoing amendments exemplify the legislative 
approval of the judicial application of Section 8 of the 
Pennsylvania Practice Act of May 14, 1915, supra, to 
a situation similar to that presented on this appeal. 
See Jours Talcott, Inc., v. Levy. 123 Pa. Sup. Ct. 94. 
(1936) 

Procedure Under Rules of Civil Procedure for the 
District Courts of the United States. 

Under Rule 56 (F) (Summary Judgment) of the 
“Rules of Civil Procedure for the District Courts of 





the United States,” adopted by the Supreme Court of 
the United States, pursuant to the Act of June 19, 
1934, 48 Slat. 1064, it is provided: 

“When Affidavits are Unavailable.—Should it 
appear from the affidavits of a party opposing the 
motion that he cannot for reasons stated present 
by affidavit facts essential to justify his opposition, 
the Court may refuse the application for judgment 
cr may order a continuance to permit affidavits to 
be obtained or depositions to be taken or discovery 
to be had or may make such other order as is just.” 

These Rules, when they take effect, cannot affect a 
judgment already entered, or any action already taken 
by the Court, but they are called to this Court’s atten¬ 
tion to show the present policy of the Courts to afford 
the defendant an opportunity to test the claim of the 
plaintiff before summarily granting judgment where 
an affidavit of defense shows that the defendant has 
been unable to obtain any knowledge or information 
sufficient to form a belief as to the matters set forth 
in the affidavit of merit. 


9. 


THE COURT ERRED IN ENTERING JUDGMENT 
TO THE AMERICAN BLOWER CORPORATION 
FOR INTEREST FROM AUGUST 24, 1934. 

The question here presented is whether or not a 
surety is liable for interest from the date it had notice 
of an unpaid claim, or from the date when demand is 
made upon it for payment thereof. The Trial Judge 
held that as the affidavit alleged that the defendant 
“on, to-wit, the 24th day of August, 1934, and at other 
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times, had notice of the claim of this intervener/ 7 
(Hoc. 42) the intervener was entitled to recover in¬ 
terest from that date. 

In order for the defendant surety company to be 
charged with interest a demand must have been made 
upon it for payment of the claim, and as the affidavit 
of merit is silent as to any demand having been made 
upon the surety for payment, the intervener was only 
entitled to interest from July 9, 1937, the date when 
the intervening petition was tiled. 

In the case of London & Lancashire Indemnify Com¬ 
pany v. Smoot , 52 App. I). C. 378, this Court had before 
it the question as to the date from which a surety 
company was liable for interest in an action based upon 
the same Act of Congress that is involved in the pres¬ 
ent case. 

The Court, in the course of its opinion, stated as 
follows: 

“The bond imposes no further obligation upon 
the surety, as regards materialmen, than the lan¬ 
guage referred to. We do not think it became the 
duty of the surety to ascertain whether or not the 
contractor was paying for material and labor as it 
was furnished from time to time, but that the 
statute and the bond contemplated that, when 
thereunto requested , the surety should see to it 
that such claims were paid, and that until such re¬ 
quest or demand was made, the right to recover in¬ 
terest of the surety did not attach. In the case here 
no such request or demand was made until inter¬ 
vener filed his declaration December 31, 1921.” 
(Italics supplied) 

It is true that in the foregoing case the Court re¬ 
ferred to 1 Am. Lead. Cas., p. 499, wherein the state- 
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ment is made with reference to contingent liability such 
as a surety, that “a party is not considered as in de¬ 
fault until notice or demand, and interest does not 
begin to run until then,” and further referred to the 
case of United States v. Quinn, 122 Fed. 65, 58 C.C.A. 
401, wherein the statement is made with reference to 
the contingent liability of a surety, that it “is not con- 
sidered as in default until notice or demand, and inter¬ 
est does not begin to run upon the amount until then.” 
Nevertheless, the Court’s decision was that interest did 
not begin to run until request or demand for payment 
had been made. 

It is not believed that the mere allegation in the affi¬ 
davit of merit that the defendant “had notice of the 
claim of this intervenor” is a sufficient allegation to 
justify the Court in assessing interest from August 24, 
1934. There is nothing in the allegation to show the 
form of the notice, that is, whether it was merely 
knowledge of the defendant or a written notification 
of the intervener that it had furnished material to a 
subcontractor, nor anything to indicate that the claim 
was due and payable to the intervener by the subcon¬ 
tractor. In this connection, according to the allega¬ 
tions in the affidavit of merit, the contract involved be¬ 
tween the United States of America and the B-W Con¬ 
struction Company was not finally settled until August 
31, 1936, and certainly until the contract was finally 
settled and it was determined what if any claim the 
United States of America may have had against said 
bond, there was no obligation on the part of the surety 
company to pay claims for labor and material. 

In further connection with this matter, this Court’s 
attention is invited to the fact that in the proposed 
substituted affidavit of defense this defendant was pre¬ 
pared to state under oath that the intervener, prior to 
the filing of its petition, never made demand upon the 
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defendant for payment of any amount claimed to be 
due in said petition. (Rec. 59) 

In the case of rutted States v. McCay, 28 Fed. (2) 
777, the same question, as to the date from which a 
surety company is liable for interest under the Heard 
Law, was before the Court, and the Court in the course 
of its opinion stated as follows: 

“We now come to the last item in dispute, 
namely, the matter of interest. A surety on a con¬ 
tractor’s bond, for such work as is here involved, 
is not in default until demaud for payment is made 
upon him and hence until that time is not charge¬ 
able with interest. In other words, he is not 
charged with the duty of ascertaining whether the 
contractor has been paying for material and labor 
as furnished, unless and until requested to see to 
it that such claims are paid. U. S. v. Quinn 
(C.C.A.) 122 Fed. 65; London & Lancashire In¬ 
demnity Company of America v. Smoot , 52 App. 
D. C. 378, 287 Fed. 952. In the present case there 
is no evidence of demand having been made upon 
the surety before the commencement of this action. 
Further, since various items herein discussed have 
been honestly disputed, it is only just and reason¬ 
able that interest on the various items as finally 
liquidated should not antedate the filing of this 
suit. U. S. v. Fleischmann Construction Co., 
supra.” (Italics supplied) 
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10 . 

THE COURT ERRED IN ENTERING SUMMARY 
JUDGMENTS IN THE STATUTORY PRO¬ 
CEEDINGS HEREIN WHEREIN OTHER 
INTERVENTIONS ON BEHALF OF MATE¬ 
RIALMEN AND LABORERS ARE PENDING, 
PARTICULARLY SINCE ONLY ONE TRIAL 
AND ONE JUDGMENT CAN BE HAD ON THE 
BOND IN SUIT. 

As stated, in connection with the judgment in favor 
of the Woodbury Granite Company, discussion of this 
assignment of error will be taken up hereafter in con¬ 
nection with the judgment rendered in behalf of the 
Cities Service Oil Company. 

CITIES SERVICE OIL COMPANY 

The intervening petition of the Cities Serviee Oil 
Company was filed on August 26, 1937 (Rec. 46) and 
there was filed therewith an affidavit of merit under the 
73d Rule which stated in substance that the B-W Con¬ 
struction Company, in order to carry out the terms and 
provisions of the contract involved, entered into a con¬ 
tract with New England Construction Company, a cor¬ 
poration, by which the latter agreed to do the exca¬ 
vating which the B-W Construction Company was obli¬ 
gated to do by said contract, and that thereafter the 
Cities Service Oil Company, by virtue of an agreement 
with the New England Construction Company, fur¬ 
nished the latter, and certain trucks or truckers hired 
by the New England Construction Company and en¬ 
gaged in the work under its subcontract with the B-W 
Construction Company, with certain labor and mate¬ 
rials, as shown by the bill of particulars used in the 
prosecution of the work provided for in the contract 
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between the B-W Construction Company and the 
United States. That the agreed value of the materials 
and labor, as well as the reasonable value thereof, was 
$2,514.17, and that neither the New England Construc¬ 
tion Company, the B-W Construction Company nor the 
Royal Indemnity Company, nor anyone else, had paid 
the intervener the said sum of $2,514.17 or any part 
thereof, and that there was due to the intervener from 
the defendant the said sum of $2,514.17. 

To the foregoing petition the defendant filed two 
pleas on September 10, 1937 (Rec. 54 and 55), and at¬ 
tached thereto an affidavit of defense, which states in 
substance that the defendant is informed and believes 
and therefore avers that the B-W Construction Com¬ 
pany, the defendant’s principal on the bond sued upon, 
has paid the New England Construction Company in 
full for all labor and material supplied the B-W Con¬ 
struction Company by the New England Construction 
Company and, further, that the defendant has at¬ 
tempted to make an investigation as to whether or not 
the Cities Service Oil Company furnished the New Eng¬ 
land Construction Company any labor or material which 
was used in the prosecution of the work covered by 
the contract involved, for which the New England Con¬ 
struction Company has not paid the Cities Service Oil 
Company, but that the defendant has been unable to 
obtain any knowledge or information sufficient to form 
a belief as to whether the Cities Service Oil Company 
furnished the New England Construction Company any 
labor or material which was used in the prosecution of 
the work covered by said contract between the B-W 
Construction Company and the United States of Amer¬ 
ica, for which the said New England Construction Com¬ 
pany has not paid the Cities Service Oil Company, and 
has been unable to obtain any knowledge or informa¬ 
tion sufficient to form a belief of any sum which the 
said New England Construction Company agreed to 
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pay the Cities Service Oil Company which it has not 
paid, and has been unable to obtain any knowledge or 
information sufficient to form a belief of any balance 
due the Cities Service Oil Company for any labor or 
material, or whether there is any such balance, and it 
has no knowledge or information sufficient to form a be¬ 
lief as to whether or not the amounts charged in the 
bill of particulars are fair and reasonable, and deny 
that the defendant was indebted to the intervener in 
the sum of $2,514.17, or any other sum. (Rec. 55, 56, 57) 
The Cities Service Oil Company filed a motion on 
September 30, 1937, for judgment under the 73d Rule 
for want of sufficient affidavit of defense. (Rec. 57) 
Prior to the hearing on the motion for judgment the 
defendant on December 20, 1937, filed a motion for 
leave to file a substituted affidavit of defense (Rec. 64), 
which motion stated that since the filing of the original 
affidavit of defense the defendant had continued its in¬ 
vestigation and had obtained additional information, as 
a result of which it desired to file a substituted affidavit 
of defense, and there was attached to the motion an 
executed substituted affidavit of defense (Rec. 64 and 
65), which stated in substance that the defendant w*as 
informed and believed and expected to prove at the 
trial that the material set forth in the bill of particulars 
was not furnished in connection with the contract in¬ 
volved in the case, but stated the facts to be that the 
B-W Construction Company’s subcontractor, the New 
England Construction Company, to whom the material 
was alleged to have been furnished, was also a subcon¬ 
tractor of Wills Taylor & Mafera Corporation, who had 
a contract with the United States Government for the 
construction of the National Institute of Health Build¬ 
ing in the City of Washington, and that the material set 
forth in the bill of particulars was used in connection 
with the contract of Wills Taylor & Mafera Corporation 
and not in connection with the contract involved in the 
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present suit, and denied that the defendant was in¬ 
debted to the intervener in the sum of $2,514.17, or any 
other sum. (Ree. 64 and 65) 

The motion came on for hearing on December 22, 
11*37, before the same Trial Judge who granted the mo¬ 
tions for judgment on behalf of the Woodbury Granite 
Company and American Blower Corporation, at which 
time he granted the motion for judgment and overruled 
the defendant’s motion for leave to file a substituted 
affidavit of defense, to which an exception was noted by 
the defendant (Ree. 69) and thereupon entered judg¬ 
ment in favor of the Cities Service Oil Company for the 
sum of $2,514.17, with interest from August 26, 1937, 
and costs, from which judgment the defendant noted an 
appeal in open Court. (Rec. 69) 

FURTHER ASSIGNMENTS OF ERROR 

1. The Court erred in refusing to grant the defend¬ 
ant’s motion for leave to file substituted affidavit of de¬ 
fense to intervening petition of the Cities Service Oil 
Company. 

2. The Court erred in holding that the defendant’s 
affidavit of defense to the intervening petition of the 
Cities Service Oil Company was not a sufficient affidavit 
of defense within the meaning of the 73d Rule. 

3. The Court erred in sustaining the motion of the 
Cities Service Oil Company for judgment under the 73d 
Rule. 

4. The Court erred in entering judgment in favor of 
the Cities Service Oil Company. 

5. The Court erred in entering summary judgment in 
the statutory proceedings herein, wherein other inter¬ 
ventions on behalf of materialmen and laborers are 
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pending, particularly since only one trial and one judg¬ 
ment can be had on the bond in suit. 

ARGUMENT 

1 . 

THE COURT ERRED IN REFUSING TO GRANT 
THE DEFENDANT’S MOTION FOR LEAVE TO 
FILE SUBSTITUTED AFFIDAVIT OF DE¬ 
FENSE TO THE INTERVENING PETITION 
OF CITIES SERVICE COMPANY. 

Under this assignment, which applies to all three 
judgments, there is presented for consideration by this 
Court the single question as to whether or not the Trial 
Judge's refusal to permit the filing of a substituted 
affidavit of defense constituted an abuse of judicial dis¬ 
cretion. 

Section 399 of the Code of Law for the District of 
Columbia provides as follows: 

“In all judicial proceedings the Court, Justice 
and Judge, in which, or before whom, the cause 
shall be pending, shall have power upon such terms 
as shall seem best, at any stage of the case, to allow 
amendments of writs, pleadings, or other papers 
in the cause, and to allow supplemental or substi¬ 
tuted affidavits to be filed.” 

It is realized that the granting or refusal of leave to 
amend is a matter within the discretion of the Trial 
Court and, generally speaking, is not subject to review 
in the Appellate Court, but, the facts, as disclosed 
herein, show there was an abuse of discretion in the 
present case which this Court should correct. 

The Trial Judge, in announcing his decision denying 
the defendant’s motions for leave to file substituted 
affidavits of defense, stated that while it had long been 
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the practice to permit the filing of a substituted affidavit 
of defense, he did not think it a good practice and, 
therefore, denied the motions. 

It is believed that this Court will take judicial notice 
of the fact that it has been the practice of many years’ 
standing to permit a defendant to file a substituted 
affidavit of defense and that an absolute refusal of this 


privilege is in fact revolutionary in local practice. This 


is not a case where the defendant had alrcadv been 
granted leave to file a substituted affidavit of defense 
and was making a second request, nor were the motions 
denied because of delay or prejudice to the intervener’s 
rights. 

While it is true that generallv speaking it is within 
the discretion of the Trial Court to permit amend¬ 
ments, nevertheless, it is not an absolute discretion but 
a due exercise of judicial discretion, as was recently 
held by this Court in the case of Alameda Park Co. v. 
Lucas, 51) App. D. C. 175—37 Fed. (2) 805, decided Jan¬ 
uary 6, 1930. 

That case involved a hearing before the Board of 
Tax Appeals, the taxpayer having appealed to the 
Board upon certain grounds affecting the validity of 
an assessment but failed to plead the statute of limita¬ 
tions in bar of the tax, nor did the taxpayer bring such 
a claim to the attention of the Board during the hearing 
of the appeal. However, several months after the hear¬ 
ing was closed and the case was submitted, but before 
the Board had entered a decision, the taxpayer applied 
to the Board for leave to amend its petition by adding 
thereto a plea of the statute of limitations. The Board 
refused to permit such an amendment and decided 
against the taxpayer. Tiie taxpayer thereupon ap¬ 
pealed to this Court upon various assignments of error 
alleging among other things that the Board erred in 
refusing leave to amend the petition by adding a plea 
of the statute of limitations. 
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While not stated in the opinion, a reference to the 
appellant’s brief (p. 19) in that case will show that 
Rule 18 of the Rules of Practice of the United States 
Board of Tax Appeals, provides as follows: 

“The petitioner may, as of course, amend his 
petition at any time before answer is filed. After 
answer is filed, a petition may be amended only by 
consent of the Commissioner or on leave of the 
Board. 

“Upon motion made, the Board may, in its dis¬ 
cretion, at any time before the conclusion of the 
hearing 1 , permit a party to a pleading to amend the 
pleadings to conform to the proofs.” (Italics sup¬ 
plied) 

This Court, in deciding that the Board of Tax Ap¬ 
peals was in error in refusing to permit the amend¬ 
ment, stated in part as follows- 

“We think that under these circumstances the 
application of the taxpayer for leave to amend the 
petition by adding a plea of the statute of limita¬ 
tions should have been granted. That plea is not 
regarded with disfavor by the tax statutes. And, 
where the facts appearing in the case prima facie 
disclose such a defense, although not pleaded, a 
due exercise of judicial discretion requires that an 
amendment should be allowed in order to make the 
pleadings conform to the facts.’’ ( Italics supplied) 

The allowance of amendments is incidental to the 
exercise of judicial power and is indispensable to the 
ends of justice. The exercise of this power is a matter 
resting in the sound discretion of the Court, subject 
to regulations provided by statute or rule of Court. In 
the present case the order overruling appellant’s 
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motion seems arbitrary and subversive of the spirit 

of the law. It is a well established fact that the ten- 

dencv is toward liberalitv in the allowance of amend- 
» * 

meats, the underlying principle being that amendments 
should be permitted in the furtherance of justice when¬ 
ever either party is not prejudiced thereby. 

With particular reference to the claim of the Cities 
Service Oil Company, the defendant filed a motion on 
December 20, 1937, stating that since the filing of the 
origin: 1 .! affidavit of defense it had continued its investi¬ 


gation and had obtained additional information and as 
a result thereof desired to file a substituted affidavit 
of defense, and there was attached thereto an executed 
substituted affidavit of defense (Kee. 64-65) setting up 
in detail the additional information which the defen¬ 
dant had acquired and which constituted a complete 
defense to said intervening petition. 

Between the time that the original suit was filed, 
March 6, 1937, and the time that the affidavit of defense 
was filed to the intervening petition of the Cities Serv¬ 
ice Oil Company, September 10, 1937, there were filed, 
including the original declaration, thirty-six (36) inter¬ 
vening petitions which were in fact thirty-six (36) sep¬ 
arate and distinct cases, in connection with all of which 

it was necessarv for defendant to studv the declara- 
* * 

tions, make an investigation thereof, and prepare and 
file pleas and affidavits of defense, and in view of the 
fact that the majority of the claims were for labor and 
material alleged to have been furnished, not to the 
B-W Construction Company, this defendant’s princi¬ 
pal upon the bond, but to subcontractors, the task in¬ 
volved therein was an extremely difficult one. The de¬ 
fendant should not be penalized if it was not able to 
ascertain, until after the affidavit of defense was filed 
to the intervening petition of the Cities Service Oil 
Company, the facts which were sought to be set up in 
the substituted affidavit of defense. 
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2 - 3-4 

THE COURT ERRED IN HOLDING THAT THE DE¬ 
FENDANT’S AFFIDAVIT OF DEFENSE TO 
THE INTERVENING PETITION OF THE 
CITIES SERVICE OIL COMPANY WAS NOT A 
SUFFICIENT AFFIDAVIT OF DEFENSE 
WITHIN THE MEANING OF THE 73d RULE. 

The affidavit of defense filed to the intervening peti¬ 
tion of the Cities Service Oil Company being practically 
identical with the affidavit of defense filed to the inter¬ 
vening petition of the American Blower Corporation, 
all that has been said heretofore with reference thereto 
under assignments numbered 4, 6 and 8 (Brief No. 20) 
is applicable to these assignments of error and, there¬ 
fore, will not be repeated at this time. 

10-5 

THE COURT ERRED IN ENTERING SUMMARY 
JUDGMENT IN THE STATUTORY PROCEED¬ 
INGS HEREIN, WHEREIN OTHER INTER¬ 
VENTIONS ON BEHALF OF MATERIALMEN 
AND LABORERS ARE PENDING, PARTCU- 
LARLY SINCE ONLY ONE TRIAL AND ONE 
JUDGMENT CAN BE HAD ON THE BOND IN 
SUIT. 

Under these assignments which apply to all three 
judgments there is presented for consideration by the 
Court the question as to whether or not in a case under 
the Heard Law more than one final judgment can be 
entered. 

The question which is presented is a novel one and 
very little assistance is to be found in any of the de¬ 
cided cases with respect thereto. The first judgment 
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which was entered on October 26, 1937, would appear 
from the record to be a final judgment upon which ex¬ 
ecution could issue, and there is serious doubt as to 
whether the Court thereafter had the right to enter any 
other judgment in favor of any other party, as the 
cases seem to intimate that there can be only one final 
judgment entered in the case. 

The Heard Act contemplates and provides for two 
kinds of action on the bond; one brought by the United 
States in its own behalf; the other brought in its name 
for the use and benefit of a claimant who supplies the 
contractor with labor or material for which the con¬ 
tractor fails to pay. Where the United States sues in 
its own behalf, anv one having a claim for labor or 
material used in the work is accorded a “right to inter¬ 
vene and be made a party” and to have his claim 
“adjudicated in such action and judgment rendered 
thereon,” subject to a priority which is accorded to the 
claim of the United States; and, if the recovery on the 
bond be not sufficient to pay all the claims, the judg¬ 
ment must direct the payment of the full amount to 
the United States and the distribution “pro rata among 
said intervenors” of the remainder of the recovery. 
Only when the United States does not sue within six 
months “from the completion and final settlement of 
said contract” may an action in its name be brought 
by a private claimant for his use and benefit. Where 
such a claimant sues “only one action shall be brought, 
and any creditor may file his claim in such action and 
be made party thereto;” and “to prosecute the same 
to final judgment and execution”. If the recovery on 
the bond be not sufficient “to pay the amounts found 
due to all of said creditors, judgment shall be given to 
each creditor pro rata of the amount of the recovery.” 

The foregoing summary of the Act suffices to show 
that all claims under the bond are to be presented, ad- 
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judicated and enforced in a single action, in which 
every claimant may intervene and be heard as a party 
to it and that such action shall be prosecuted to one 
final judgment. Miller v. American Bonding Company, 
257 U. S. 304, 306, 307. The right of action given to 
those who have claims against the contractor is a 
creature of the act and the mode of enforcement there 
prescribed can not be disregarded. Texas Portland 
Cement Co. v. McCord, 233 U. S. 157, 162; U. S. v. 
Congress Construction Co., 222 U. S. 199. 

The right of each intervener to recovery is not dis¬ 
tinct from the general subject of the litigation but in¬ 
volves the determination of questions affecting all the 
intervening creditors, who are likewise parties to the 
suit, as well as itself, and which, under the statute, 
are to be determined in a single action, prosecuted to 
one final judgment and execution Arnold, doing busi¬ 
ness as R. H. Arnold Company, et al., v. U. S. for 
the use of W. B. Guimarin and Company, 263 U. S. 427, 
434. The rights of each intervener are not to be de¬ 
termined separately, but all are to be determined in 
one final adjudication of the whole action, at which time 
any and all questions affecting the rights of the parties 
are to be settled in accordance with the mandate of the 
statute. If each intervener were awarded a separate 
judgment, the action would be decided in fragments, 
contrary to the statutory intention which clearly con¬ 
templates not only a single action, but a single judg¬ 
ment, finally determining the rights of all parties to 
the proceedings. In the above cited case of Arnold, 
doing business as R. H. Arnold Company, et al., v. 
United States for the use and benefit of W. B. Guimarin 
and Company , the Supreme Court of the United States 
dismissed for want of jurisdiction the writ of error to 
the Circuit Court of Appeals for the Fourth Circuit, 
modifying a judgment of the District Court in an action 
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under the Materialmen’s Act, in which the judgment 
was not finally determinative of the amounts due all of 
the intervening creditors, for the reason that the act 
required a judgment final as to all the parties and the 
whole subject matter involved. Not being a final judg¬ 
ment as to the whole proceedings, the judgment as 
rendered was not subject to review on writ of error or 
appeal. At pages 432 and 433, the Court, in its opinion, 
says: 


“It is evident that this judgment of the Circuit 
Court of Appeals does not finally and completely 
dispose of the subject matter of the litigation, 
either as to the parties or the causes of action in¬ 
volved. Looking to its substance, it adjudges, at 
the most, that the action was not prematurely 
brought and is to be sustained for the benefit of 
Guimarin and Co. and of the intervening creditors; 
and that the defendants are liable on the bond for 
the amount found by the verdict to be due Gui¬ 
marin and Co. and for such additional amounts as 
may hereafter be found, on the jury trial awarded, 
to be due the intervening creditors, the aggregate 
amount of such recoveries, however, not to exceed 
the penalty of the bond. It does not adjudge the 
amounts which either Guimarin and Co., or the in¬ 
tervening creditors will ultimately be entitled to 
recover on the bond; but for these purposes re¬ 
mands the cause to the District Court for further 
proceedings. If, upon the ascertainment of the 
amounts due the intervening creditors, the aggre¬ 
gate amount of the claims of Guimarin and 
Co. and of the intervening creditors are less 
than the penalty of the bond, it is adjudged that 
they will be entitled to recoveries for the full 
amount of their claims; but if the aggregate 
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amount exceeds the penalty of the bond, they 
can only recover, under the express provision 
of the statute, pro rata of the amount of such pen¬ 
alty. In short, this judgment does not determine 
the ultimate amount which Guimarin and Co. may 
recover on the bond, the amounts which the inter¬ 
vening creditors may recover, or the amount of the 
ultimate liability of the defendants on the bond; it 
adjudicates neither the amount of the claims which 
are to be finally allowed against the fund created 
by the bond, nor the proportionate share of each 
creditor, in such fund, if inadequate, to pay the 
amounts due all the creditors.” 

And at page 434 the Court says: 

“It is well settled that a case may not be brought 
here by writ of error or appeal in fragments; that 
to be reviewable a judgment or decree must be not 
only final, but complete, that is, final not only as to 
all the parties, but as to the whole subject matter 
and as to all the causes of action involved; and that 
if a judgment and decree be not thus final and com¬ 
plete the writ of error or appeal must be dismissed 
for want of jurisdiction. Hohorst v. Packet Co., 
148 U. S. 262, 264; Collins v. Miller, 252 U. S. 364, 
370; Oneida Navigation Corporation v. Job, 252 
U. S. 521, 522; and cases therein cited.” 

It thus seems apparent that the act under which the 
present proceedings are brought requires not only a 
single action, but a single judgment, finally determina¬ 
tive of all the causes of action involved and of the rights 
of all parties involved; that the judgment must be 
such as may be the subject of an appeal or writ of 
error and that it is error for the Court to enter separate 
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judgments as to the rights of each separate intervener, 
which judgments are necessarily fragmentary and are 
not final and complete as to the whole subject matter 
and as to all the causes of action involved in the pro¬ 
ceedings. The act being mandatory in its procedural 
requirements, it is error to derogate therefrom. 

CONCLUSION 

It is respectfully submitted that the judgments of the 
lower Court should be reversed and the causes re¬ 
manded for trial for the following reasons: 

1. The error of the Trial Judge in refusing to grant 
the defendant’s motions for leave to file substituted 
affidavits of defense. 

2. The error of the Trial Judge in holding that the 
defendant’s affidavits of defense were not sufficient 
affidavits of defense within the meaning of the 73d Rule. 

3. The error of the Trial Judge in allowing interest 
on the claim of the American Blower Corporation from 
August 24, 1934. 

4. The error of the Trial Judge in entering summary 
judgments in the statutory proceedings herein, where¬ 
in other interventions on behalf of materialmen and 
laborers are pending, since only one trial and one final 
judgment can be had on the bond in suit. 

Respectfully submitted, 

William F. Kelly, 

P. J. J. Nicolaides, 
Bernard J. Long, 
Attorneys for Appellant. 
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IN THE 


Untteb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA. 


No. 7122. 


Royal Indemnity Company, Appellant . 

v. 

Woodbury Granite Company, Inc., Intervener; Amer¬ 
ican Blower Corporation, Intervener; and Cities 
Service Oil Company, Intervener. 


BRIEF FOR THE WOODBURY GRANITE COM¬ 
PANY, INC., INTERVENER. 


I—PRELIMINARY. 

This brief is filed upon behalf of The Woodbury 
Granite Company (hereinafter, for convenience, called 
the Granite Company), an intervener in a proceeding 
in the lower court under the Heard Act, in whose favor 
a judgment has been entered against the Royal Indem¬ 
nity Company (hereinafter, for convenience, called the 
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surety company) for want of a sufficient affidavit of 
defense. 

The only portions of the record which concern this 
intervener are the following: 

1. The filing of the declaration of the original 
plaintiff on March 6, 1037. (Roe. p. 1) 

2. Declaration and (Maim and Affidavit of Merit 
of Woodbury Granite Company, filed March 
30, 1037. (Rec. pp. 9-20) 

3. Pleas thereto filed Mav 11, 1037. (Rec. pp. 
24-26) 

4. Affidavit of Defense, filed May 11, 1037. (Rec. 
pp. 26-27) 

5. Motion of Woodbury Granite Company for 
Judgment, filed June 11, 1037. (Rec. p. 28) 

6. Motion of Defendant for Leave to File Sub¬ 
stituted Affidavit of Defense filed October 26, 
1937. (Rec. pp. 5S-59) 

! 7. Entry of Judgment in favor of Woodbury 

Granite Companv, October 26, 1037. (Rec. 

pp. 60-62) 

8. Stipulation that the total of all claims of use- 
plaintiff and interveners does not exceed the 
penaltv of the undertaking sued upon. (Rec. 
p. 63)* 

The only portions of the surety company’s argument 
which concern the Granite Company's judgment, aside 
from the statement of facts, and assignments of errors, 
are the following: 

A. The surety company's contention that the Court 
erred in refusing the surety company leave to 
file a substituted affidavit of defense. (Appel¬ 
lant’s Brief, pp. 37-40) 

B. The surety company’s contention that the Court 
erred in entering judgment for the Granite Com¬ 
pany upon the affidavits. (Appellant’s Brief, 
pp. 10-15) 
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C. The surety company’s contention that the Court 
erred in entering summary judgment when other 
interventions of material men are still pending. 
(Appellant's brief, pp. 41-46) 

II—STATEMENT OF THE CASE. 

The Granite Company agrees to the statement of 
the case, including the full statement of Rule 73 of the 
lower court and of the pertinent section of the Heard 
Act as set out in Appellant’s brief, pages 1 to 8, inclu¬ 
sive, with the single reservation that this brief is con¬ 
cerned only with the Granite Company’s judgment: 
and it is therefore unnecessary to restate the facts here. 

Ill—QUESTIONS FOR DECISION. 

The only matter before the Court, with respect to 
the Granite Company, is the action of the lower court 
(1) in overruling the motion of the defendant for leave 
to file a substituted affidavit of defense, (2) in grant¬ 
ing the motion of the Granite Company for judgment 
and (3) in entering judgment for the Granite Com¬ 
pany. 

IV—ARGUMENT. 

First: The Court Did Not Err in Refusing the Surety 
Company Leave to File a Substituted Affidavit of 
Defense. 

The subcontract between the prime contractor and 
the Granite Company, made May 1, 1932, provided that 
the price of the Granite furnished should be $2.50 per 
cubic foot. (Rec. p. 19) 

The original affidavit of defense, filed with the pleas 
on May 11, 1937, does not deny this fact. (Rec. p. 26) 
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The pleas (Rec. pp. 24-26) admit the bonding business 
of the defendant, the making of the principal contract, 
the making of the bond, and that no suit has been 
brought upon said bond by the United States. The 
pleas then allege that the amounts charged for the ma¬ 
terials furnished by the Granite Company are not the 
fair and reasonable value of such materials, and that 
the surety company is without sufficient knowledge as 
to whether the contract between the United States and 
the contractor was finally settled on August 31, 1936, 
call for strict proof, and deny any liability. 

The accompanying affidavit of defense by a vice 
president of the appellant surety company (Rec. 
pp. 26-27) avers upon information and belief that the 
prices charged by the Granite Company for the mate¬ 
rials in question are not the reasonable value of the 
same, but that the fair and reasonable value of the 
same is, to wit, $50,000; avers that the surety company 
is without sufficient knowledge as to whether the con¬ 
tract between the United States and the contractor was 
settled on August 31, 1936, and denies any liability. 

The Granite Company’s motion for judgment was 
filed June 11, 1937. At the hearing thereon, October 
26,1937, nearly six months after the verification of the 
foregoing affidavit, the surety company asked leave to 
file a substituted affidavit of defense (Rec. pp. 58-59) 
stating that it wished to add to the above allegations 
that the amounts charged by the Granite Company 
were excessive, that the Granite Company had already 
been paid more than the fair and reasonable value of 
materials it had furnished, that at the time of furnish¬ 
ing the material referred to the Granite Company was 
quoting lower prices on the same kind of materials to 
others, and that no demand had ever been made by the 
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Granite Company upon tlie defendant for the amount 
set forth in its claim. 

The record fails to show that an affidavit, containing 
this new matter, verified bv an officer of the suretv 
company, was ever tendered. Placing side by side the 
affidavit of Mav 11 and the motion of October 26, it is 
apparent that all the surety company proposed to do 
was to strengthen its allegation as to the unreasonable¬ 
ness of the price charged for the granite to a govern¬ 
ment building contractor. Analysis of the motion of 
October 26 shows that the onlv matter offered, not im- 
pliedly contained in the affidavit already filed nearly 
six months before, is the statement that the Granite 
Company, at about the time it furnished the mate¬ 
rial sued upon, quoted material of the same gen¬ 
eral character to others at lower prices. The surety 
company’s allegation is not that the alleged vari¬ 
ance in price took place at the time when tlie sub¬ 
contract was made between the contractor and the 
Granite Company, but at the time the material was 
furnished. Nothing is said to show that the price of 
granite had remained the same. The contract between 
the contractor and the Granite Company was made 
May 1, 1932; the material was furnished thereunder 
from August 15, 1932 to March 15, 1933. (Rec. pp. 11, 
19,13-16) If this allegation with respect to a variance 
in price were material, which it is not, it is not made in 

such a form as would satisfv the rule. 

% 

In the motion of October 26 the surety company 
offered to allege, in its substituted affidavit of defense, 
that the Granite Company had not, prior to the suit, 
made demand upon the surety company for the pay¬ 
ment of its claim. The surety company nowhere in its 
brief makes any argument based upon such proposed 
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allegation and has apparently made no claim that the 
substituted affidavit should have been received because 
of adding such an allegation. 

in support of its charge of an abuse of judicial dis- 
creiion the surety company produces one case, Ala- 
»tc(!a Park Co. v. Lucas . 59 App. D. C. 175, a tax con¬ 
troversy. in which this court held that a taxpayer 
should have been allowed to amend his petition, to in¬ 
clude a plea of limitations, after a hearing but before 
decision of the case by the Board of Tax Appeals. The 
significant reason for the court’s holding is to be found 
in the last words of the quotation on p. 39 of the ap¬ 
pellant's brief, “to make the pleadings conform to the 
facts." The purpose of the potential substituted affi¬ 
davit here was not to make the pleadings conform to 
the facts but to obtain a jury trial of facts already ad¬ 
mitted with the result that a judgment against the 
surety company would be delayed for probably a year. 

Since the attorneys for the surety company have 
charged an abuse of discretion, it is interesting to note 
a definition of that term. In Aldan v. Hinton , 6 D. C. 
217 (1867), the Supreme Court of the District of Co¬ 
lumbia said judicial discretion is the option which a 
judge may exercise between the doing and not doing 
a thing, the doing of which cannot be demanded as 
an absolute right of the party asking it to be done. 

The abuse of discretion is defined in Citizens St. R. 
Co. v. Heath , *29 Ind. A. 395, 62 X. E. Ill: The abuse 
of discretion, to justify interference with the exercise 
of discretionary power, implies not merely error of 
judgment, but perversity of will, passion, prejudice, 
partiality or moral delinquency. The strongest terms 
that the surety company’s attorneys can bring them¬ 
selves to use in this case are contained in this sen- 
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tence; “In the present case the order overruling ap¬ 
pellant’s motion seems arbitrary and subversive of the 
spirit of the law.” (Appellant’s Brief, pp. 39, 40.) 

It has been held directly in Valley Paper Co. v. 
Smalley. 16 Del. 289, 43 Atl. 176, that an affidavit of 
defense cannot be amended, and in Woods v. Teter, 72 
W. Va. 668, 79 S. E. 658, it was held that a pleading 
which was entirely insufficient as an affidavit of de¬ 
fense cannot be amended after the time for filing an 
affidavit has expired. 

The fact of the matter here is that the defendant, a 
surety company engaged in the business of suretyship, 
filed an entirely insufficient affidavit of defense forty- 
two days after the declaration was filed in the lower 
court, and then the insufficiency of the affidavit being 
apparent, applied for leave to file a substituted affi¬ 
davit, adding substantially nothing to its earlier effort, 
tivo hundred and six days after the declaration was 
filed. The lower court simply decided that the surety 
company had had ample opportunity to present its de¬ 
fenses and refused any further delay by attempts to 
bolster a demonstrably weak defense. It is submitted 
that, measured by the definitions and standards above 
quoted, this action of the court is the restrained exer¬ 
cise of its discretion rather than an abuse of it. 

The wording of Rule 73 is significant. The first para¬ 
graph provides that, having filed an affidavit of merit, 
the plaintiff shall be entitled to judgment, “unless the 
defendant shall file, along with his plea, if in bar, an 
affidavit of defense * * V’ The rule is stated as 

strongly as possible to show the intent that the affi¬ 
davit of the defendant shall be filed with the plea, not 
six months later. Indeed, it is doubtful if the court 
would have power under the rule to allow the filing of 
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an affidavit of defense, substituted or otherwise, after 
the pleas have been tiled. 

Second: The Court Did Not Err in Entering Judgment 

for the Granite Company Upon the Affidavits. 

A. The Granite Company’s claims is based upon a 
definite written contract. 

The rule of Court under which the Court acted is set 
out in full at pages 1 and 2 of Appellant’s brief. It 
has been in ellect for many years. The rules of court 
have the force of laws. Johnsou-Wyune Co. etc. v. 
Wrif/hi. 28 App. I). C. 375, 380 (1900); Murpliy v. 
Could. 39 App. 1). C. 303, 307 (1912). The argument 
of the surety company upon this point is in effect that 
the Court should not have entered judgment against 
it under the rule, because the surety company has al¬ 
leged in its affidavit of defense that the price which its 
principal had contracted with the Granite Company 
to pay for the granite in question was not the reason¬ 
able value of the same. The situation here presented 
is that of a general contractor, the possessor of a con¬ 
tract with the Government calling for a payment of 
$2,999,000 (Hoc. p. 10), making a contract with a 
granite company at a tixed price per cubic foot for a 
certain definite type of granite specified in the original 
contract with the Government, the total price of which 
tinder the subcontract was approximately $88,000. 
(Kec. pp. 11. 12.) It is not claimed by the surety com¬ 
pany that the contractor ever took the position that 
I he price was unreasonable. In fact its actions seem 
to indicate otherwise, because within less than ten 
days after it had been awarded this $2,999,000 
contract, the prime contractor made the above men- 
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tioned definite written agreement with the Granite 
Company to furnish the labor and material (namely 
the granite) in accordance with the general specifi¬ 
cations and the “Granite Work” specifications of the 
prime contract. (Roc. p. 11.) The contract between the 
United States and the main contractor was made April 
23, 1932: the defendant entered into its bond in the 
sum of $1,500,000, including the undertaking “prompt¬ 
ly to make payment to all persons supplying the prin¬ 
cipal with labor and material in the prosecution of 
the work provided for in said contract,” on April 27, 
1932; the prime contractor entered into a subcontract 
with the Granite Company on the 1st day of May, 1932. 
(Rec. pp. 10, 11.) There is certainly no indication here 
that the prime contractor was forced into signing at 
an unreasonable price, but every indication that it 
wanted this particular company to furnish this par¬ 
ticular granite and took immediate steps to assure 
itself of that result. If the price asked had been con¬ 
sidered unreasonable by the contractor, it could cer¬ 
tainly have taken time to investigate. It could have 
asked for the cooperation of its surety and, if it had 
felt that it were being held up, it could have obtained 
the assistance of the Government with respect to the 
specifications in question if they left it at the mercy 
of a rapacious material man. There is no indication 
of anv of the foregoing in the record. There is merelv 
the indication that the surety, which is in the business 
of incurring obligations of this kind for a money con¬ 
sideration, refuses to abide by the contract of its prin¬ 
cipal made with a subcontractor in the open, with no 
bad faith or fraud even suggested. The granite was 
furnished in accordance with the main contract and 
the subcontract, and in reliance upon the defendant’s 
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bond; the building now stands built as specified, but 
the defendant surety now discovers that the price which 
its principal agreed to pay was too high,—that a gen¬ 
eral contracting and building corporation with a three 
million dollar contract was imposed upon in a ninety 
thousand dollar contract by a modest material con¬ 
cern. The mere statement of the claims shows its 
flimsiness. Every single circumstance points to the 
contrary and to the fact that the claim is an after¬ 
thought. 

B. The authorities cited by the surety company do 
not support the position contended for by it. 

To sustain its contention, that a subcontractor who 
makes a definite written agreement with the main con¬ 
tractor to furnish him a definite amount of material 
at an agreed price is not within the protection of the 
bond required by the Heard Act to the full amount of 
the price agreed for the material delivered, the surety 
company refers to two state cases and to two Federal 
cases. When analyzed, it appears that neither of the 
Federal cases supports the contention of the surety 
company, and that neither of the state cases, one of 
which, incidentally, was not decided by the highest 
court of the state in question but by an intermediate 
court, has any reference to the Heard Act or to any 
proceeding under it, but both of these state cases were 
decided under local statutes. 

These four cases will be briefly considered. 

(1) Puget Sound etc., Co. v. John et al., 268 Pac. 169, 
149 Wash. 37 (1928), was decided under a statute of 
the State of Washington. It concerned an intricate 
contract between contractor and subcontractor, em¬ 
bodied in correspondence, depending for the price of 
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excavation upon a graph from which an average price 

per cubic yard had to be worked out. The court ruled 

that the suretv could not be held to the subcontractor 
« 

for more than what the lower court had found was the 
reasonable value of the work, because that is the rule 
in the State of 'Washington. It supports its ruling by 
no reasoning. It cites only Washington cases in sup¬ 
port of it and gives no intimation that the rule is in 
force anywhere else. 

(2) Panama Commercial Co. v. Tin gey , 26 Cal. 574, 
147 Pae. 585 (1915), decided not by the highest court 
of California but bv a District Court, arose under a 
California statute in connection with a bond given bv a 
contractor who did certain sheet construction work in 
San Diego. It decides as a matter of fact that the 
subcontractor of a subcontractor is entitled to re¬ 
cover, from the surety of the main contractor on the 
main contractor’s bond, the amount provided to be paid 
to the sub-subcontractor by the subcontractor; but the 
appellant relies on the statement quoted by it at p. 13 
of its brief that the measure of recovery against the 
contractor and his surety was the value of the mate¬ 
rials. The District Court supports this statement by 
no reasoning and cites no authorities anywhere in the 
opinion. 

(3) Utah Construction Co. v. United States, use of 
Lindstrom, 15 Fed. (2d) 21; Circuit Court of Appeals, 
9th Circuit (1926), arose under the Heard Act as 
amended. The only portion of the controversy which 
concerns the present question is to be found in the fact 
that the subcontractor of a subcontractor of a subcon¬ 
tractor had made a contract with the subcontractor 
of a subcontractor which provided, among many other 
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c. 

\ 

things, that^ilf, after certain work on the job in ques¬ 
tion was completed by his tugboat, that vessel should 
be detained in the vicinity by low water, then the com¬ 
pensation for the vessel should continue until higher 
water should release the vessel and thus free her for 
other work. At the close of its opinion, after dispos¬ 
ing of the other question involved, the court refers to 
that feature of the contract and states that in the cir¬ 
cumstances it was a fair and reasonable requirement 
for the tug owner to make. There was no examina¬ 
tion by the court as to the fairness or unfairness of 
the rate of pay for the tug while she was actually at 
work towing on the job. 

(4) Massachusetts Bonding Co. v. U. S.. use Clarks - 
dale Machinery Co., 88 Fed. (2d) 388, Circuit Court 
of Appeals, 5th Circuit (1937) arose under the Heard 
Act and was a claim for the alleged rental of certain 
trucks used by a contractor upon a levee job. The 
trucks had been bought on credit by the contractor 
from the use-plaintiff, with title reserved in the use 
plaintiff, and had been paid for except as to a par¬ 
ticular balance still due. It appearing to the use-plain¬ 
tiff that the contractor was about to fail in business 
and that he was in default for certain payments on the 
trucks, the use-plaintiff took back the trucks under his 
sale agreement and immediately upon the same day 
purported to rent them to the contractor for exactly 
the unpaid balance, payable in two instalments. Upon 
its seeking to recover this alleged rent in a proceeding 
under the Heard Act and under the protection of the 
bond, the court denied it such recovery and said: i4 It 
is evident that the so-called rental was, as to amount, 
really the balance of the purchase price sought to be 
collected in this form.” 
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The facts in this case give a very different meaning 
to the excerpts quoted from the opinion at p. 14 of the 
appellant’s brief. 

It is thus seen that none of the foregoing eases de¬ 
cides that a material man may not recover the contract 
price for his materials from the surety of the main 
contractor, except possibly the California case which is 
an extremeiv meagre report of the decision of an inter- 
mediate state court and which cites no authorities to 
support its decision. The two foregoing federal cases 
relied upon by the appellant present (1) a situation 
in which the Court decided only that it was fair and 
reasonable for a tugboat owner to provide in his agree¬ 
ment with a sub-contractor that he should receive pay 
for a period of time after his tugboat had ceased to 
work on the contract but during which, by reason of 
low water, it could not leave to proceed to other work, 
the contingency having been foreseen by all parties; 
and (2) a situation in which the owner of chattels, a 
subcontractor, who had sold them to the contractor 
on time and taken them back not fully paid for, when 
it appeared the contractor might fail was not allowed 
to recover the purchase price of equipment furnished 
to the contractor under the pretense that it was rent 
under an agreement made between subcontractor and 
contractor at the time of the retaking of the chattels. 

Neither of these situations lias any analogy to a def¬ 
inite agreement between contractor and subcontractor 
for materials to be furnished to the contractor at an 
agreed price. 
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C. Authorities supporting an opposite position. 

On the other hand, the Circuit Court of Appeals of 
the 2nd Circuit held more than thirty-five years ago 
under the original Heard Act that the contract price 
could be recovered by a material-man subcontractor 
from the main contractor and the surety in Mullin 
v. U. S., use of Ch a pin-II all Lumber Co., 109 
Fed. 817 (1901). There a material man was allowed 
to recover the entire contract price for his labor and 
materials and no suggestion was made in a closely 
contested proceeding that the measure of his damages 
was anything but the price provided in the contract 
between the contractor and subcontractor, the whole 
controversy revolving around the interpretation of 
the contract with respect to terms of payment. The 
authority of this case has not been questioned since its 
decision. 

In the neighboring State of Virginia in 1908 the 
highest court had before it this very question with re¬ 
spect to the original Heard Act, and,—before the liti¬ 
gation was finished,—with respect to the amendment 
of 1905, and decided it against the contention of the 
appellant in Burton v. Frank A. Seifert Relief Co., 
108 Ya. 338, 61 S. E. 933. A plasterer brought suit 
against the main contractor and his surety upon the 
bond in the usual way. The evidence showed a writ¬ 
ten contract for an agreed amount, and the defendant 
claimed, among other things, that they were entitled 
to certain credits against that charge. The jury were 
instructed with respect to both the contract and the 
credits and their verdict showed that they had con¬ 
sidered both. Upon appeal the defendants urged also 
that by the amendment of 1905 the Congress intended 
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that the surety on the general contractor's bond should 
be liable only for the value of the labor and materials 
furnished the general contractor and not for profits 
and gains which an independent subcontractor might 
make out of a contract made by him with the general 
contractor. This is for all practical purposes the 
same contention as made by the surety company in 
this case. The Court rejected it with the statement 
that its complete refutation is to be found in the pro¬ 
visions of the Act of Congress itself. 

Logically, there is nothing in the statute nor in the 
bond provisions appealing in the record which sup¬ 
ports this contention of the surety company, and no 
authority under the Heard Act can be produced which 
does support it. Since the Virginia case above re¬ 
ferred to, the contention, that a subcontractor with 
the main contractor may not receive his contract price 
against the suretv, seems not to have been seriouslv 
presented until the present time. 

D. In other legislation Congress has shown its 
policy to protect material men in their contracts. 

Congress, by the local mechanics’ lien statute, shows 
its policy to protect the rights of subcontractors, in¬ 
cluding their recovery of their contract price. 

Many times the Federal Courts have referred to 
the Heard Act and its amendments as a substitute pro¬ 
tection offered bv the United States Government to 

•> 

material men in lieu of the rights which material men 
have against private citizens, owners of property, and 
against property itself, by virtue of the mechanics’ 
lien statutes. Manv cases have said that the Act 
was passed as a substitute for the ordinary mechanics’ 
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lien statutes and that the Act is to be con¬ 

strued. See the large number of cases listed in Title 
40, V. S. (’ode Annotated, at p. 95. 

There is a mechanics' lien statute in force in the 
District of Columbia, where the building here involved 
was erected, passed by Congress many years ago. Of 
course it has no application to property which is 
owned by the United States, but the provisions are 
persuasive as showing the attitude of Congress on 
this very question raised by the surety company in 
protecting the rights of material men against private 
owners. 

Section 1237 of the (’ode makes the usual provision 
for a mechanics' lien. Sec. 1239 provides as follows: 


“Any person directly employed by the original 
contractor, whether as subcontractor, material 
man or laborer, to furnish work or material for 
the completion of the work contracted for as afore¬ 
said, shall be entitled to a similar lien to that of 
the original contractor upon his filing a similar 
notice with the clerk of the supreme court of the 
district to that above mentioned." 


Tile above section taken in connection with Sec. 1237, 
which provides that the contractor shall have a lien 
“for the contract price agreed upon," shows that un¬ 
der the local private mechanics* lien act the subcon¬ 
tractor has a lien upon the property for the contract 
price. The bond under the Heard Act stands in the 
place and stead of the property and by analogy with 
the policy of Congress, as shown in the local statute, 
the subcontractor has his right of action against the 
surety for the amount of his contract. 
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E. Strict rules of suretyship are relaxed in favor 

of material men. 

The unfavorable attitude of the courts toward tech¬ 
nical defenses interposed by surety companies in ac¬ 
tions brought by material men upon bonds required 
by the Heard Act is very noticeable. For example, it 
has repeatedly been held that the bond is in effect a 
double obligation, one guaranteeing to the United 
States the completion of the public work in question, 
and the other the protecting material men and labor¬ 
ers who furnish material and work which goes into 
the public, building involved. Under such well recog¬ 
nized distinction it has many times been held that a 
variation in the terms of the contract or of payment 
agreed to as between the United States and the main 
contractor will free the suretv as to its obligation to 
the United States, but that it will not free the surety 
company of its obligation to material men and labor¬ 
ers. United States v. California Bridge etc Co., 152 
Fed. 559 (1907), is an example of these cases. 

F. The surety company’s affidavit of defense is in¬ 

sufficient under Rule 73, and the Granite Com¬ 
pany is entitled to judgment. 

The surety company has also contended in its brief 
that aside from the last mentioned point relating to the 
allegation of unreasonableness of the price charged 
the contractor, the affidavit of defense is good and suf¬ 
ficient to save to the surety company its right to a 
place on the calendar and a jury trial. The surety 
company, nevertheless, admits impliedly, at page 22 
of its brief, that Rule 73, literally construed, subjects 
it to the operation and effect of the rule. The attempt 
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is made to avoid the effect of the language of the rule, 
first, because an exception should be read into the rule 
of court to the effect that it does not apply to surety 
companies, and second, because the matter alleged in 
the original affidavit of defense is sufficient in itself to 
prevent the granting of a motion for judgment. 

With respect to the first contention, a reading of the 
rule itself indicates no intent on the part of the framers 
thereof to exempt surety companies from its opera- 
tions. The court did, however, recognize the unfair¬ 
ness of applying such a rule to the personal represen¬ 
tatives of a deceased person and specifically provided, 
in paragraph 2 of the rule, that the same should not 
apply to such persons, except in a contract made di¬ 
rectly with such a representative. This exception im¬ 
plies that other exceptions should not be read into the 
rule. 

The surety company refers, at page 22 of its brief, 
to Bailey v. District of Columbia. 4 Appeals D. C. 356, 
in which it was decided that the rule had no applica¬ 
tion to suits against the District of Columbia, because 
the personnel of the executive offices of that municipal 
corporation was constantly changing. It is perfectly 
obvious, from even a casual reading of this opinion, 
that the basis for the decision is to be found in the 
public policy involved. The commissioners of the Dis¬ 
trict of Columbia are public servants, performing ex¬ 
tremely important duties involving the administration 
of the affairs of a half million people. Their situation 
is in no way analogous to that of a surety company en¬ 
gaged in the business of writing surety bonds and 
guaranteeing the obligations of others for a cash con¬ 
sideration, and no language used by the court, either 
in the Bailev case or in the other cases cited with it by 
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the surety company at pages 21 and 22 of its brief, 
supports the view that the court had in mind any prin¬ 
ciple upon which such an analog}* can be based. As a 
matter of fact, in all of the cases cited in this group, 
except Bailey v. District of Columbia, the court decided 
that the affidavits of defense were insufficient. Colum¬ 
bia Laundry Co. v. Ellis is miseited, correct citation 
being 36 App. D. C. 583, and not 35 App. D. C. 583 as 
given on pages II and 21 of the surety company’s brief. 
The general statements made in these opinions are not 
disputed by the Granite Company but they have no 
application to the present case. 

The important passage from the Bailey case states 
that in no case, and especially where the action is 
against a municipal corporation, whose administrative 
officers and agents are changeable, will the affidavit 
required by the rule be so rigidly and strictly construed 
as to embarrass the defendant in availing itself of 
what may be regarded as a valid defense. 

Other cases in which this court has considered the 
sufficiency of affidavits of defense will be briefly noted. 

Prowinsky v. Second National Bank , 49 App. D. C. 
363, was an action by a bank to recover an overdraft. 
The depositor’s affidavit of defense alleged that, being 
ignorant of the true state of his account, he was in¬ 
formed it was $1136, that he was given a certified check 
for that amount, that his passbook is in the bank’s 
possession, and that the plaintiff’s claim should be a 
matter of strict proof. This affidavit was held insuf¬ 
ficient upon the theory that the 73rd Rule requires an 
affidavit of defense not only to interpose a strict denial, 
but to state clearly the grounds of defense, which, if 
true, would defeat plaintiff’s claim in whole or in part. 


20 


Connick v. Morrison. 4 Mackov (15 D. C.) 497, was 
an action on book account for goods sold and delivered. 
The pleas were never indebted, did not promise, and 
discharged by payment. The affidavit of defense 
averred that the pleas were correct, denied the plain¬ 
tiff's right to recover the amount claimed or any other 
amount, and averred that the defendant had paid the 
plaintiff in full for all that he owed. This affidavit was 
held insufficient, amounting to no more than a change 
in tlu* terms of the pleas, not stating any specific de¬ 
fense or giving any specific warning as to what the de¬ 
fendant intended to rely on in order to defeat the claim. 

.Johnson v. Wright, 2 App. 1). C. 216, characterizes 
the 73rd Kule as salutarv and states that it exacts 
nothing unreasonable from the parties to the suit. 

Central Tire Co. v. Koperlik Co.. 61 App. D. C. 142, 
states that the affidavit of defense must raise real 
doubt as to the plaintiff's right to recover. 

In attempting to clear itself of liability for a sum¬ 
mary judgment in favor of a subcontractor’s subcon¬ 
tractor, surety company states at page 21 of its brief: 
“Neither does it present a case similar to that of Fidel¬ 
ity <£• Deposit Co. of Maryland v. U. S., 20 App. D. ('. 
376, where the surety's principal had knowledge of the 
facts and the surety was therefore presumed to have a 
like knowledge.” Apparently, then, even according to 
the surety company's brief, the case of the Woodbury 
Granite Company falls within the Fidelity & Deposit 
case above cited, since this is a subcontract made di¬ 
rectly with the main contractor. In the case referred 
to the suit was upon a bond, given under a statute with 
respect to D. (’. contracts, which bond, this court states 
at 20 App. D. C. 37S, is identical with that required by 
the original Heard Act. The surety company defen- 
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dant made the defense that it and its officers had no 
personal knowledge of the matters alleged in the af¬ 
fidavit of merit. Judgment was entered against it and 
the same arguments were made in its behalf in this 
Court which the surety company is making in this case. 
The Court would have none of them and among other 
things said: 

“We perceive no reasonable ground whatever, 
for excepting the surety from the operation of a 
rule plainly applicable to his principal. That he 
may have no actual, personal knowledge of the 
state of the account between his principal and the 
creditor is of no material importance. Having 
voluntarily entered into the obligation, he takes 
it with its burdens, one of which is that he is 
charged with the knowledge of his principal. Con¬ 
sequently he must deny the justice of the demand 
under oath, or become liable, like his principal, to 
the summary judgment.” 

The above case was affirmed by the Federal Supreme 
Court at 187 U. S. 315. 

(See also Fidelity <£ Deposit Co. of Md. v. U. S. use 
Smoot. 54 App. D. C. 205.) 

The decision of Mr. Justice Bailey in overruling the 
motion of another intervener for judgment is not in¬ 
consistent with the decision of the trial judge in enter¬ 
ing judgment for the Granite Company, because the 
record shows (Rec. pp. 2 and 27) that the motion for 
judgment was made by a sub-subcontractor. 

Instances could be multiplied almost indefinitely, 
but the foregoing are sufficient to show that neither 
this Court, nor the lower court sitting in banc before 
the organization of this court, has ever taken the view 
that the 73rd Rule did not apply to a surety company 
merely because it was a surety company, or has ever 
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stated any principles under which such an affidavit as 
was filed or tendered in this case, in a hypothetical 
form, could be regarded as sufficient to deprive a plain- 
of a summary judgment. 

Third: The Court Did Not Err in Entering Summary 
Judgment Herein for the Granite Company Not¬ 
withstanding Other Interventions of Material Men 
and Laborers Are Pending. 

The pleadings allege that the contract was settled 
between the United States and the contractor on Au¬ 
gust 31,11)36, and that no suit upon behalf of the United 
States has been filed upon the bond. This intervening 
petition, or declaration and claim, was filed on March 
30,1937, which is within the six months period allowed 
by the Heard Act in such circumstances, namely, after 
six months, and before one vear following the date of 
Settlement. This judgment in favor of the Granite 
Company was entered on October 26, 1937. It is stip¬ 
ulated that the total of all claims of the use plaintiff 
and all interveners filed in the proceeding below does 
not exceed the penalty of the undertaking of the sure¬ 
ty company. (Rec. p. 63) 

In these circumstances the surety company is cer¬ 
tainly in no position to complain, as its rights are in 
no way prejudiced, nor are the rights of the other ma¬ 
terial men and laborers for whom the surety company 
seems, in this respect at least, solicitous, in any way 
prejudiced. 

At the date of the judgment the time passed within 
which claims could be filed, and the total of claims 
filed fell far short of the penalty of the surety com¬ 
pany's undertaking. If every claimant, who was not 
granted summary judgment, should be awarded judg- 
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mcnt in full upon a trial there would still be ample 
funds with wliieh to pay them all. The argument of 
the surety company is thus reduced to the barest tech¬ 
nicality. 

Neither the Heard Act in its entirety (Appellant's 
brief, pp. 3-5) nor the quotations, or excerpts, there¬ 
from on page 42 of the same brief, even in the piece¬ 
meal fashion in which they are there presented, shows 
that the act requires there shall be but one judgment. 
On the contrary they show that each claimant may 
prosecute his claim to final judgment and execution. 
Nor does Miller v. American Bonding Co.. 257 U. S. 
304, 0() L. Ed. 250, support that theory. In that case the 
Supremo Court affirmed the action of the lower court 
in refusing a separate trial to an intervener, which 
he had demanded as of right after the case for the 
primary claimant had been tried, though the inter¬ 
vener had been present by counsel at the said trial but 
had not asked for a continuance. 

Th surety company refers on page 43 of its brief 
to Arnold v. U. S. use of Cuiinar'nn. 2C>3 X". S. 427, 6S 
L. Ed. 401 (1023), and makes extended quotations from 
the opinion without any statement of the facts. At the 
outset it may be stated that if the rule apparently con¬ 
tended for by the surety company in that case, as set 
out in the quotations from the opinion, were applied 
to this case, then this appeal of the surety company 
should be immediately dismissed for want of jurisdic¬ 
tion, a procedure to which the Granite Company would 
have no objection. However, an examination of the facts 
and of the quotations made by the present surety com¬ 
pany from the opinion shows that the situation in the 
cited case is not at all analogous to the present one 
and that the general statements lifted from the opin- 
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ion have no application to the present problem. The 
action was one brought under the Heard Act, as 
amended, in the District Court of the United States 
for the District of South Carolina. The use-plaintiff, 
Guimarim, sought to recover from the prime contrac¬ 
tor and from the surety a certain balance upon a sub¬ 
contract made with the prime contractor. Various 
other creditors filed intervening petitions in the case. 
At the hearing upon the merits the District Court held 
that the case of Guimarim should be tried first and 
that if a breach of the bond were established, judg¬ 
ment could then be rendered and the other claimants 
permitted to present their several claims to share in 
the fund thus created. The case was accordingly tried 
with respect to the issues as to Guimarim and Com¬ 
pany and a verdict rendered for it. The court then, 
entering no separate judgment in favor of Guimarim, 
ordered the cause referred to a special master to re¬ 
port as to claims of intervening creditors, and entered 
judgment for the United States in the penalty of the 
bond. 

The defendant contractor and the surety appealed 
and the Circuit Court of Appeals decided adversely 
to them. Referring to the action of the lower court 
as being in accordance with South Carolina practice 
in first establishing the forfeiture of the bond, it re¬ 
manded the case with direction to enter judgment for 
the United States in the penal sum of the bond, to 
be discharged by the payment to Guimarim and Com¬ 
pany of the amount found due to it at the former trial, 
directing that the intervening petitioners, upon ascer¬ 
tainment of the amounts respectively due to them, 
should be entitled to like judgments, the total judg¬ 
ments not to exceed the penalty of the bond. As thus 


modified, the judgment of the lower court was affirmed. 
From this action of the Circuit Court of Appeals 
the contractor and surety appealed to the Federal Su¬ 
preme Court, which held that the judgment of the Cir¬ 
cuit Court of Appeals did not finally dispose of the 
subject matter of the litigation, either as to the parties 
or the causes of action involved, and therefore dismissed 
the appeal for want of jurisdiction. The Supreme 
Court pointed out that nowhere in the record did it 
appear that the total amount of the claims filed did or 
did not exceed the penalty of the bond, and that until 
that matter was determined the judgment in favor of 
Guimarim was not a definite sum. 

There is nothing in the situation above presented 
which parallels the situation in this case, but, as pre¬ 
viously stated, the Granite Company is entirely satis¬ 
fied to have the rule of the above case literally ap¬ 
plied and the appeal of the surety company dismissed. 

With respect to pp. 24 and 25 of the surety com¬ 
pany’s brief referring to a case in the court below and 
various proceedings therein, see White v. Central Dis¬ 
pensary and Emergency Hospital , decided June 30, 
1938, holding that this honorable court will not take 
judicial notice of records of the lower court in cases 
not before this court on appeal. 

In further and complete answer to the claim of the 
surety company that the lower court was not justified 
in entering judgment while claims of other material 
men are still pending,—in the first place, the record 
shows that the entire amount of the claims filed within 
the allowed time does not equal the amount of the pen¬ 
alty of the surety company's undertaking (Rec. p. 63); 
in the second place the surety company is in no way 
hurt by the fact of judgment being rendered against it 


whon other material men remain unpaid, these material 
men not themselves objecting: ami in the third place, 
the lower court lias general supervisory powers over 
its own process and is fully able to stay execution 
under this or any other judgment temporarily when¬ 
ever it is necessary to accomplish the end of justice. 
l \ S. v. MfLcuhnne. 4 How. 2S(i. 11 L. Ed., 977; Note 
127 Am. St. Rep. 710. 

V—CONCLUSION. 

In conclusion it is respectfully submitted: 

That the action of the Lower Court in overruling the 
motion of the surety company for leave to file a sub¬ 
stituted affidavit of defense, in granting the motion of 
the Granite Company for judgment, and in entering 
judgment for the Granite Company, should be ap¬ 
proved by the affirmance of the judgment referred to, 
because 

1. The Granite Company has a written contract 
with the principal contractor for an agreed 
price for the granite which was furnished, and 
this price controls the liability of the surety 
company; 

2. The facts presented by the affidavit of merit, 
and admitted by the affidavit of defense, bring 
the case squarely within the operation of Law 
Rule 73 of the Lower Court; 

3. The pendency of claims of other material men 
in the proceeding below does not prevent the 
entering of the judgment, since it appears of 
record that the total of all the claims filed with¬ 
in the time allowed is not equal to the penalty 
of the undertaking of the surety company. 
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If this Court should be of opinion that the doctrine 
of Arnold v. United States , use of Guimarim, 263 U. S. 
427, 68 L. Ed. 491 (1923), does not apply to this case, 
then the judgment below should be affirmed; if, on the 
contrary, this Court should be of the opinion that the 
rule of the case last mentioned does apply to the case 
at bar, then the appeal of the surety company should 
be dismissed for want of jurisdiction. 

Respectfully submitted, 


Joseph Fairbanks, 


Edward Stafford, 

1001-15th Street, X. W., 
Washington, D. C. 
Attorneys for Woodbury Granite 
Compan y, Intervener. 
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IN THE 


®ntteb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA. 
January Term, 1938. 


No. 7122. 


Royal Indemnity Company, Appellant . 


vs. 


Woodbury Granite Company, Inc., et ai.. 


BRIEF FOR AMERICAN BLOWER CORPORA¬ 
TION, APPELLEE. 


This is an appeal from a judgment of the District 
Court of the United States for the District of Colum¬ 
bia sustaining a motion for judgment under the 73d 
Rule. For convenience, appellant will be hereinafter 
referred to as defendant, and the appellee as plaintiff. 


STATEMENT OF FACTS. 


On April 22, 1922, BAY Construction Company en¬ 
tered into a contract with the United States for the 
extension and remodelling of the Post Office at Wash¬ 
ington, I). for the sum of Two million, two hundred 
ninety-nine thousand dollars ($2,299,000.) (R. 29). 
Pursuant to tin* Act of Congress known as the Heard 
Law (Act of August 12, 1S04. as amended hv the Act 
of February 2o, 190."), U. S. C. Title 40, Sec. 270), the 
contractor furnished a bond in the penalty of One mil¬ 
lion live hundred thousand dollars ($1,7)00,00.), upon, 
which defendant was surety (R. 29, 20). The contract 
was fully completed and final settlement thereof was 
made by the United States on August .*51, 192(5 (R. 21). 

On March (>. 1927, Hudson Supply and Equipment 
Company instituted an action against defendant upon 
the bond so given, claiming a substantial amount due 
to it for materials furnished a sub-contractor in the 
prosecution of said work (R. 1). Pursuant to the 
statute, plaintiff filed its intervening petition in said 
action, asserting a claim for Ten thousand two hun¬ 
dred forty dollars and sixteen cents ($10,240.1(>), plus 
interest, for labor and materials furnished .John F. 
LcBeau <$: Company, Inc., another one of the sub-con¬ 
tractors engaged by B-W Construction Company in 
the prosecution of said contract (R. 28-22). Plain¬ 
tiff's petition was accompanied bv an affidavit setting 
out distinctly its cause of action (R. 29-42). Xo ques¬ 
tion was raised as to its sufficiency. Defendant under¬ 
took to avoid payment by filing two pleas and a so- 
called affidavit of defense (R. 42-47)). The first plea 
was in the nature of a general denial, the second being 
even less than a denial, and stating in substance that 
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defendant knew nothing about the transactions in¬ 
volved. In the affidavit of defense there were no facts 
stated as a basis for denving liability, defendant 
merely reiterating the position taken in its second plea 
that it did not know whether the amount claimed was 
due or not (R. 44, 45). 

Plaintiff moved for judgment for want of a sufficient 
affidavit of defense under Law Rule 73 (R. 53). On the 
day this motion was tiled, but prior to the entry of the 
Court’s ruling thereon, defendant interposed a motion 
for leave to tile a substituted affidavit of defense (R. 
59, (50). The proposed substituted affidavit was not 
tendered, the motion itself was not supported by affi¬ 
davit, and no facts in defense of the claim were stated. 
Accordingly, the trial court granted plaintiff's motion 
for judgment and denied defendant’s motion for leave 
to tile a substituted affidavit of defense. From the 
judgment so entered this appeal is prosecuted (R. (52). 

While other claims were asserted against the defen¬ 
dant, it was stipulated that the aggregate of such 
claims will not exceed the penalty of the bond su. • 
upon (R. 63). 

SUMMARY OF ARGUMENT. 

The assignments of error raise, and defendant has 
argued, three principal points. It is said the trial 
court erred in denying leave to file a substituted affi¬ 
davit of defense; that the court erred in sustaining 
plaintiff's motion for judgment; and in any event 
plaintiff had no right to recover interest from August 
24,1934. 

We contend that leave to file a substituted affidavit 
of defense is a matter resting in the sound discretion 
of the trial court and his action will not be reviewed 
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except where mi abuse of that discretion is clear. The 
proposed additions to the original affidavit, if made, 
would remedy none of its deficiencies, and suggested 
nothing new. The original affidavit of defense was 
palpably deficient, tendered no issue and indicated a 
lack of good faith on the part of the surety. On the 
record, defendant’s right to interest as claimed was 
free from doubt, and the motion for judgment was 
properly entered. 


ARGUMENT. 

Affidavit of Defense Insufficient. 

The real question before this Court is whether de¬ 
fendant’s affidavit of defense was sufficient. If it was 
not, and the trial court has so held, then the other 
propositions defendant relies upon become unimpor¬ 
tant. At the outset, therefore, we deal with the suffi¬ 
ciency of the affidavit of defense. 

Plaintiff’s claim was for equipment, supplies and 
materials, consisting primarily of electric fans and 
motors, sold and delivered by the plaintiff to John F. 
LeKcau & Company, Inc., pursuant to a contract. 
LcBeau & Company was a sub-contractor employed by 
1»-\Y Construction Company to do certain work called 
for by its contract with the United States. In the affi¬ 
davit and particulars of demand accompanying its pe¬ 
tition plaintiff set forth these facts and stated that it 
had not received payment for any of the materials so 
delivered, although all of them were required to be 
used and were actually used in the prosecution of said 
work. The equipment and materials were described 
in detail, the place in the building where each piece 
had been installed was pointed out, and anybody con- 
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vcrsant with construction work could have gone to the 
building to see it in place (R. 32-42). The several 
shipments were made during the months of November 
and December 1933. (R. 32-39) Because LeBeau & 
Company failed to make any payments on account, 
plaintiff gave notice of its claim to the defendant on 
August 24, 1934. (R. 42) The contract was not com¬ 
pleted until two years later, final settlement being 
made by the United States on August 31, 193(>. (R. 

42) BAY Construction Company must have known 
whether plaintiff was furnishing equipment and ma¬ 
terials while the job was being done. This information 
was, of course, also available to the defendant at all 
times. But apart from the knowledge it may have ob¬ 
tained, defendant knew about plaintiff’s claim within 
eight months after plaintiff made its last shipment to 
the job. With knowledge, or the means of knowledge 
at hand, the defendant did nothing. Meanwhile, plain¬ 
tiff’s equipment and material were in the job. Plain¬ 
tiff had not been paid. This condition lasted for about 
three years. Then, when the plaintiff was compelled 
to resort to legal process to recover, defendant's al¬ 
leged justification for not performing the conditions 
of its bond was stated in this form: 

“1, C. E. Trinder, being first duly sworn, on 
oath depose and say that 1 am Vice-President of 
the Royal Indemnity Company, a corporation, the 
defendant herein, and as such am authorized to 
make this affidavit of defense and have personal 
knowledge of the matters and things set forth 
herein. That this defendant is informed and be¬ 
lieves and therefore avers that the BAY Construc¬ 
tion Company, which was this defendant’s prin¬ 
cipal upon the bond sued on, has paid John F. Le¬ 
Beau & Company, Inc., in full for all labor and 


i; 


material supplied the BAY Const ruction Company 
by the said John F. LeBeau Company, Inc., and 
further, that this defendant lias attempted to 
make an investigation as to whether or not the 
American Blower Corporation furnished the said 
John F. LeBeau & Company, Inc., any labor or 
material which was used in the prosecution of the 
work covered by the contract between the UAV 
Construction Company and the United States of 
America dated on, to wit, April 23, 1932, for which 
the said John F. LeBeau & Company, Inc., has not 
paid the American Blower Corporation, but that 
this defendant has been unable to obtain any 
knowledge or information sufficient to form a be¬ 
lief as to whether the American Blower Corpora¬ 
tion furnished the said John F. LeBeau & Com¬ 
pany, Inc., any labor or material which was used 
in the prosecution of the work covered by said 
contract between the BAY Construction Company 
and the United States of America for which the 
said John F. LeBeau & Company, Inc., has not 
paid the American Blower Corporation, and has 
been unable to obtain any knowledge or informa¬ 
tion sufficient to form a belief of any sum which 
the said John F. LeBeau & Company, Inc., agreed 
to pay to the American Blower Corporation which 
it has not paid, and it has been unable to obtain 
any knowledge or information sufficient to form a 
belief of any balance due the American Blower 
Corporation for any such labor or material, or 
whether there is any such balance, and it has no 
knowledge or information sufficient to form a be¬ 
lief as to whether or not the amounts charged in 
the particulars of demand are fair and reasonable 
or whether the contract between the United States 
of America and the BAY Construction Company 
was finally settled on, to wit, August 31, 1936. or 
whether this suit and/or intervening petition was 
filed more than six months and less than one vcar 



from the date of final settlement of the contract 
between the BAY Construction Company and the 
United States dated on, to wit, April 23, 1932, and 
denies that the defendant is indebted to the inter¬ 
vener in the sum of $10,240.16 or any other sum. 

C. E. Tkixder, V. P. (Seal)” 

(R. 44, 45) 

Does this affidavit satisfy the 73d Rule, which re¬ 
quires the defendant to state under oath **iu precise 
and distinct terms, the grounds of his defense, which 
must he such as would, if true, be sufficient to defeat 
the plaintiff's claim in whole or in part We submit 
that it does not. Xo facts whatever are stated, and 
under the decisions of this Court it is clear that the 
affidavit is palpably deficient. 

Fidelity <0 Deposit Co. v. Smoot. 20 App. D. C. 
376; 

Heine Safety Boiler Co. v. U. S.. 35 App. D. C. 
273. 

Xot onlv is the affidavit of defense totallv lacking 
• • » 

in substance, but it indicates an absence of good faith 
on the part of the defendant. As a corporate surety, 
familiar with the handling of contracts with the United 
States, defendant was cognizant of the legal liability 
it assumed when executing the bond in suit. The con¬ 
struction contract was a substantial one. Its perform¬ 
ance required considerable time. In the prosecution 
of the work, defendant knew that there would undoubt- 
edlv be numerous dealings with sub-contractors and 
materialmen, to each of whom it might be required to 
make payment by reason of its suretyship. Plaintiff 
was one of those persons. In August 1934, plaintiff 
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gave notice of its claim, which notice was repeated. 
That it had received notice the defendant never denied. 
When this suit was brought, the defendant said it knew 
nothing about the matter. No reason for its lack of 
knowledge is given. What effort it made to ascertain 
the facts is not stated. If a real investigation was 
made, when and under what circumstances the defen¬ 
dant made it, are not alleged. Whether the equipment 
which plaintiff sold and delivered was in fact used in 
the job, and was there when plaintiff gave notice of ils 
claim, defendant apparently never troubled itself to 
find out. What the status of accounts between LcBeau 


Company and B-W Construction Company, defen¬ 
dant’s principal, was in August 1934, and whether Le- 
Beau Company received any payments after that date, 
are matters respecting which the affidavit of defense 
is silent. Whether plaintiff’s equipment was reason¬ 
ably worth the amount charged was easy to ascertain. 
Yet, the defendant said it had no knowledge or infor¬ 


mation sufficient to form a belief with reference there¬ 


to. The means of knowledge concerning all of these 
facts were at hand. To plead ignorance under such 
circumstances, particularly in the evasive and equi¬ 
vocal language employed by the defendant, demon¬ 
strates the utter lack of good faith which characterizes 
its attempted defense. The trial judge, therefore, com¬ 
mitted no error in sustaining the motion for judgment. 

Defendant’s argument apparently concedes that the 
affidavit of defense does not measure up to the require¬ 
ments of the 73d Rule, where the parties contracted 
with each other. It says, however, there should be a 
relaxation of the Rule here, because plaintiff’s equip¬ 
ment was purchased by a sub-contractor and not the 
principal contractor. For this contention, defendant 
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relies upon the decision of this Court in Bailey v. Dis¬ 
trict of Columbia , 4 App. D. C. 356. That case does 
not sustain the argument, and is readily distinguish¬ 
able from the case at bar. The action there was upon 
an alleged arbitration award. Defendants, bv tlieir 
affidavit challenged the award, asserted there were 
pending exceptions to it, and that it had not become 
final. They also asserted that the plaintiff had in fact 
been paid for all work he ever did for the defendant 
municipal corporation. The allayed claim arose in 
1879, and suit was brought to enforce the award in 
1892, or thirteen years later. These facts are what 
induced the Court to use the language cpioted in appel¬ 
lant’s brief. Under the circumstances of that case, 
the Court was satisfied that defendant’s straightfor¬ 
ward affidavit of defense was made in good faith, and 
showed some doubt as to the plaintiff’s right to re¬ 
cover. 

In this case there has been no delay of thirteen years 
between the origin of plaintiff’s claim and the asser¬ 
tion of it. There has been no change of identity in the 
parties or the agents through whom they might deal. 
We have the same surety, the same claimant, and the 
same claim. Of that claim the surety had notice nearly 
three years before suit was brought, and within eight 
months after the claim arose. So, the case cited does 
not sustain defendant’s argument. 

As a matter of fact, defendant’s contention here has 
been considered before and found to be without merit. 
In Fidelity <0 Deposit Company v. Smoot, 20 App. D. 
C. 376, the surety relied upon an affidavit stating in 
substance that it had not sufficient information re¬ 
specting the intervenor’s claim to be safe in admitting 
or denying the same. The trail court entered judg- 
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meat for want of a sufficient affidavit of defense under 
the 73d Rule. Appellant claimed the rule was not in¬ 
tended to apply to an action against a surety on a con¬ 
tractor’s bond. This court said, p. 380: 

“We perceive no reasonable ground whatever 
for excepting the surety from the operation of a 
rule plainly applicable to his principal. That lie 
may have no actual, personal knowledge of the 
state of the account between his principal and the 
creditor is of no material importance. Having 
voluntarily entered into the obligation, he takes 
! it with its burdens, one of which is that lie is 
charged with the knowledge of his principal. Con¬ 
sequently he must deny the justice of the demand 
under oath, or become liable, like his principal, to 
the summary judgment.” 


Upon a writ of error to this Court, the Supreme 
Court of the United States approved the foregoing 
reasoning, Fidelity <0 Deposit Company v. Smoot , 187 
U. S. 319. The Court said, p. 320: 


“If it were true that the rule deprived the plain¬ 
tiff in error of the right of trial by jury, we should 
pronounce it void without reference to cases. But 
it does not do so. It prescribes the means of mak¬ 
ing an issue. The issue made as prescribed, the 
right of trial by jury accrues. The purpose of the 
rule is to preserve the Court from frivolous de¬ 
fenses, and to defeat attempts to use formal plead¬ 
ing as means to delay the recovery of just de¬ 
mands. 

“Certainly a salutary purpose, and hardly less 
essential to justice than the ultimate means of 
trial. And the case at bar illustrates this. It cer¬ 
tainly does not seem unreasonable to charge one 
who has become responsible for the performance 
of an act bv another with knowledge of that act 



11 


or with means of ascertaining it, so as to state a 
defense within the liberal interpretation of the 
rule declared by the Court of Appeals. 

* * * * * 

“It is urged that the causes of action set out in 
the declaration ‘are not within the purview of the 
rule.’ By ‘purview of the rule’ is meant, as coun¬ 
sel explains, the spirit of the rule, and that, it is 
urged, intends only ‘money demands, pure and 
simple,’ not contracts of suretyship or conditional 
obligations, it is, however, conceded that the 
causes of action are within the letter of the rule, 
and we are not disposed to make exceptions based 
on disputable considerations of its spirit against 
the interpretation of the Court, which has admin¬ 
istered the rule for many years.” 


In Helve Safety Boiler Company v. United States, 
to the use of American Enameled Brick <2 Tile Co.. 35 
App. D. C. 273, the claimant furnished brick to Dorsey 
who was a sub-contractor of the Heine Safety Boiler 
Company under a contract with the United States for 
the installation of boilers in the United States Treas¬ 
ury Building. The surety's defense was that it had 
no knowledge that Dorsey had failed to make payment 
to the Brick Company until after Dorsey had been ad¬ 
judged a bankrupt. The trial court granted a motion 
for judgment for want of a sufficient affidavit of de¬ 
fense and this judgment was affirmed on appeal. The 
Court said, p. 277: 


“It is clear from the record that the Boiler 
Company knew where Dorsey was getting the 
brick, and that he was not paying for it on deliv¬ 
ery, since, in the final settlement, a sufficient 
amount was withheld by the Boiler Company to 
pay for the last installment of the brick. The duty 
rested upon defendants to advise themselves of 
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Dorsey’s transactions in connection with carrying 
out his contract with the Boiler Company before 
making final settlement with him. We think there 
was no such lack of diligence on the part of the 
plaintiff, if, indeed it is at all material, as would 
estop it from asserting its claim against the bond¬ 
ing company. ’ ’ 

That the defendant knew nothing about LeBeau’s 
dealings with plaintiff is, under these decisions, quite 
immaterial. Here, however, there was no reason for 
ignorance on its part. It had actual notice and the 
means of knowledge were alwavs at hand. 

In United States Fidelity and Guaranty Company v. 
United States, 191 U. S. 410, 423, the Court said: 

“In this covenant the surety guarantees noth¬ 
ing to the principal obligee,—the government,— 
though the latter permits an action upon the bond 
for the benefit of the sub-contractors. The covc- 
j mint is made solelv for their benefit. The guaran- 
tor is ignorant of the parties with whom his prin¬ 
cipal may contract, the amount, the nature, and 
the value of the materials required, as well as the 
time when payment for them will become due. 
I These particulars it would probably be impossible 
even for the principal to furnish. And it is to be 
assumed that the surety contracts with knowledge 
of this fact. Not knowing when or by whom these 
materials will be supplied, or when the bills for 
them will mature, it can make no difference to him 
whether they were originally purchased on a 
credit of sixty days, or whether, after the materi¬ 
als are furnished, the time for payment is ex¬ 
tended sixty days, and a note given for the amount 
maturing at that time. If a person deliberately 
contracts for an uncertain liabilitv, he ought not 
to complain when that uncertainty becomes cer¬ 
tain.” 




Moreover, the narrow construction which defendant 
apparently contends should be given to the Rule has 
been declared untenable. In Hill v. American Surely 
Co., 200 U. S. 197, 205, the Court said: 

“ * * * In view of the declared purpose of 
the statute, in the light of which this bond must be 
read, and considering that the act declares in 
terms the purpose to protect those who have fur¬ 
nished labor or material in the prosecution of the 
work, we think it would be giving too narrow a 
construction to its terms to limit its benefits to 
those only who supply such labor or materials di- 
rectlv to the contractor. * * * If the contractor 
sees fit to let the work to a subcontractor, who 
employs labor and buys materials which are used 
to carry out and fulfill the engagement of the orig¬ 
inal contract to construct a public building, he is 
thereby supplied with the materials and labor for 
the fulfilment of his engagement as effectually as 
he would hare hern had he directly hired the labor 
or bought the materials (Italics added.) 

To the same effect are Mankin v. U. S ., 215 IT. S. 
533; Illinois Surety Co. v. John Davis Co.. 244 U. S. 
376. 


Pennsylvania Cases Relied Upon. 

Defendant claims the decisions in Pennsylvania sup¬ 
port its contention and cites several cases from that 
state. We have examined these cases and find them 
to be wholly inapplicable. The rule in force in Penn¬ 
sylvania was stated by the Court in Bueliler v. United 
States Fashion Plate Company, 269 Pa. St. 42S, 432, 
as follows: 

“When a defendant comes to file his affidavit of 
defense, if there are averments in the statement 
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of claim with regard to which he has no personal 
knowledge, it is his duty to institute such inquiries 
as reasonably can be made, using all sources from 
whence he can possibly get information concern¬ 
ing the facts averred by plaintiff. If, from the 
information thus obtained, and from personal 
knowledge of collateral matters which bear on the 
subject under consideration, the defendant is sat¬ 
isfied the facts averred in the statement are un¬ 
true, he is justified in alleging in his affidavit of 
defense that, on information and belief, the facts 
in question are not true and he expects to so prove. 
i “If, however, the defendant can obtain no in¬ 
formation on the points involved, but believes, 
from the knowledge he has of collateral matters, 
that the averments of the statement are not true, 
he may allege that he has exhausted all sources of 
knowledge which are open to him, for the purpose 
of determining the truthfulness of such aver¬ 
ments, and that, from the information received, 

or his inabilitv to obtain anv information on the 
% • 

subject, coupled with his general knowledge of 
the matter, he believes the allegations to be un¬ 
true, and avers his expectation so to prove. 

“Should the defendant, instead of pursuing any 
of the courses outlined, content himself with a 
simple disavowal of knowledge, and a formal call 
for proof, (which the defendant here did in sev¬ 
eral instances) all matters thus dealt with in the 
affidavit of defense, and are duly averred in the 
statement of claim, may he treated as conceded . 
when properly brought before the Court, or 
proved, when the pleadings are admitted in evi¬ 
dence.” (Italics added.) 


In the case at bar the affidavit does not meet the re¬ 
quirements thus laid down. Nothing alleged here is 
stated as a fact which the defendant expects to prove. 



Substituted Affidavit of Defense. 

Defendant insists there was error in denying to it 
leave to file a substituted affidavit of defense. As al¬ 
ready pointed out, this motion for such leave was not 
filed until the day the Court ruled upon the original 
affidavit which had been challenged as insufficient. The 
motion was not verified. The proposed substituted 
affidavit was not submitted. Treating the matter as 
properly before the court, however, it is quite appar¬ 
ent that the proposed substitute added nothing that 
would constitute a defense to this suit. It did not ten¬ 
der an issue upon any fact which the plaintiff would 
have to prove in order to recover. Therefore, the de¬ 
fendant was not injured by the denial of leave to file 
a substituted affidavit, and the trial court’s ruling 
should not be disturbed. 

Allowance of Interest. 

Defendant’s final contention is that the plaintiff was 
not entitled to interest from August 24,1934. In plain¬ 
tiff’s affidavit, it is directly averred that the defendant 
had notice of its claim on August 24,19.34, and at other 
times. Although the defendant had two opportunities 
to deny this direct allegation, it was never put in issue. 
All that the defendant ever said was in its proposed 
substituted affidavit of defense, and there it asserted 
that the plaintiff “prior to the filing of its petition 
herein has never made any demand upon the defen¬ 
dant for payment of any amount claimed to be due in 
the petition” (R. 60). This equivocal statement, taken 
in connection with defendant’s original and proposed 
substituted affidavit lead to but one conclusion, namely, 
that notice of plaintiff’s claim was given as alleged. 
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Such notice was sufficient to warrant the recovery of 
interest. 

In London and Lancashire Indemnity Co. v. Smoot, 
52 App. D. C. 378, this Court held interest is recover¬ 
able from the date of a request or demand upon the 
surety. Within the purview of this decision, it is clear 
that “notice” is used as synonymous with “demand". 
When, therefore, plaintiff gave notice to the surety, 
it was the equivalent of a demand for payment and 
fronrthat date interest should be allowed. 


CONCLUSION. 

In conclusion, we respectfully submit that plaintiff’s 
motion for summary judgment was properly sustained. 
The affidavit of defense utterlv failed to meet the re- 
quirements of the 73d Rule. In view of the circum¬ 
stances, it was the duty of the defendant, as surety, to 
acquaint itself with the facts respecting the plaintiff’s 
claim and to state in precise and distinct terms a legal 
defense thereto. Ignorance is no excuse where there 
is a duty to know the facts. Such a duty rested upon 
the defendant. Under the most liberal interpretation, 
it can not be said that the defense here was interposed 
in good faith. Since the proposed substituted affidavit 
added nothing to the original, the trial court com¬ 
mitted no error in refusing leave to file it. Under the 
controlling decisions plaintiff was entitled to interest 
as claimed. Therefore, the judgment should be af¬ 
firmed. 

Respectfully submitted, 

Louis M. Dexit, 

Thomas S. Jackson, 
Attorneys for Appellee. 

Brandenburg & Brandenburg, 

Of Counsel. 



